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IN THE DISTRICT COURT OF THE
5th JUDICIAL DISTRICT
MINIDOKA COUNTY, IDAHO
On:05/02/2019 4:31 p.m.
Tonya Page
CLERK OF THE DISTRICT COURT
Filed By: ft.,.,,Ju'""-c

Carl E. Owen and Anita R. Owen
Husband and Wife
PO Box 723
276N 125W
Rupert, Idaho 83350
Phone: 208-430-3206
Email: carleowen@gmail.com

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STA TE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA
CARLE. OWEN and ANITA R. OWEN
Pro Se
Plaintiffs,
vs.
DERIK L. SMITH and JESSICA R. SMITH
Defendants

)
)

CASE NO. CV34-18-756

)
)
)
)
)

Plaintiffs" Response in Opposition to
Defendants' Motion for Summary Judgment

)

May 2, 2019

COMES NOW, PLAINTIFF hereafter, "Owens, and responds in Opposition to Defendants'
Motion for Summary Judgment and requests Summary Judgment in favor of the Owens and
.,

against the Defendants on each of their claims, issues and defenses on the grounds that there are
no genuine issues of material fact to any of the claims, issues and defenses presented. Owens are
entitled to Summary Judgment in their favor as a matter oflaw. Owens hereby incorporate their
Summary Judgment Motion, Brief in Support and Statement of Genuine Material Facts not in
Dispute into this opposition response to Defendants' Motion for Summary Judgment and Brief in
Support thereof. Defendants' Motion states that their Motion is based on what they describe as 12
uncontroverted facts . Owens respond in opposition and disputes and controverts Defendants
stated facts by the number.
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OWENS' RESPONSE DISPUTING DEFENDANTS' 1
The property described in the warranty deed from Mary Ann Dureau recorded April 11, 2018, as
Instrument No. 544840 is invalid. Mary Ann Dureau had no authority to transfer property
described in the legal description of Instrument No. 544840. She only had authority to sell her
legally described property recorded on file at the Minidoka County Recorder's office as
Instrument No 520775 (Exhibit B to Mary Ann Dureau Affidavit attached to Defendants motion)
wherein the legally described property that she owned and had recorded and advertised for sale is
different from the property she sold, conveyed and transferred by warranty deed recorded April
11, 2018 as instrument No. 544840. The difference between the property owned and recorded at
the County Recorder's office in Rupert, Idaho by Mary Ann Dureau and the property she sold to
Defendants is as follows:
The legal description of the property actually owned by Mary Ann Dureau and the property
and recorded on Instrument No.520775 and dated 1-16-2013 reflects on her recorded legal
description the boundary line that is in dispute (Defendants Northern Boundary Line and
Plaintiffs Southern Boundary Line) as:
Beginning at the SW comer of the NE1 /4NE1/4 of Section 7 of Township 9 South, Range
24 East, Boise Meridian, which point shall be the TRUE POINT OF BEGINNING.
Thence N 89°09' E for 613.75 feet to a point marked by a steel pin. thence S 89°9' E for
228.69 feet to a point marked by a steel pin. (Total length ofDureau's northern Boundary
from the true point of beginning to the eastern end is recorded as: 842.44')Total length of
Plaintiffs property from the true point of beginning to the eastern end is 613 .75'.
The warranty deed and legal description of April 11 , 2018 and recorded on Instrument No.
544840 conveyed a different and incorrect described property both in survey bearings, acreage
and length of the disputed property line to Defendants. Mary Ann Dureau did not legally own and
had no authority to sell her property under anything other than her legally described property
recorded and on file under Instrument No. 520775. The warranty deed and legal description
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recorded as Instrument No. 544840 on April 11, 2018 reflects the boundary line in dispute as:
Beginning at the Southwest Comer of the NE4NE4 of Section 7 in T.9 S., R.24 E., B.M. said
comer marked by a 4" rebar which shall be the Point of Beginning; THENCE North 88
degrees 42 minutes 23 seconds East (N 89°09' E, Rec.) for a distance of 609.94 feet (613.75',
Rec.) to a Wrebar; THENCE South 89 degrees 35 minutes 44 seconds East (S 89°09' E, Rec.)
for a distance of 228.73 feet (228.69', Rec.) to a 4" rebar; (Total length of Dureau's Northern
Boundary from the point of beginning to the eastern end is recorded as: 838.67')(Tota l length
of Plaintiffs property from the true point of beginning to the eastern end is 613.75'.
(emphasis added)
Clearly, the legal description of Mary Ann Dureau's Warranty Deed recorded on April 11, 2018
Warranty Deed shows a survey bearing of North 88 degrees 42 minutes 23 seconds from the

point of beginning (POB) to the east for a total length of her Northern Boundary to be 842.44
whereas her legal description on file prior to April 11, 2018 and recorded as Instrument
No.520775 (Exhibit B to Mary Ann Dureau Affidavit attached to Defendants motion) shows an
entirely different survey bearing of N 89°09' E from the true point of beginning for a total length
of 842.44'. NOTE: The Warranty Deed of April 11, 2018 describes the starting point of the legal
description as the Point of Beginning while Owens' legal description (Defendants' Exhibit C)
describes the starting point of Owens' legal description as the true point of beginning. There is a

significant difference between a described point of beginning for Defendants being "the Point of
Beginning" and the described point of beginning for Owens being "the True Point of
Beginning". Defendants have repeatedly referred to an error for the 1978 Survey regarding the
Point of Beginning. They claimed that, according to Dar Moon, Trevor Reno, and Steve Pearson
(all licensed surveyors) the error was due to the 1978 surveyor (Lloyd Hess) incorrectly locating
the point of beginning 3.8' to the west and 1.1' to the south. Now they claim miscommunic ation
and that the error was 1.1 ' to the north. They have provided no admissible evidence to support
the claimed errors or ifthere was indeed an error. Additionally, all records at the County
Recorder's office states the acreage as 27.65 whereas the March 23, 2018 survey in dispute states
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the acreage differently as 27.48 acres. Defendants lost acreage based on the 2018 survey but made
it up by claiming and fencing in approximately¼ acre of Owens' property. In Defendants'
Motion for Summary Judgment, they now claim that the error in the 1978 survey for the point of
beginning is actually 3.8' to the west and 1.1' to the north instead ofto the south. See Derik
Smith Affidavit attached to Defendants Motion for Summary Judgment:
"Affiant and his counsel consulted with Trevor Reno of Desert West Land Survey regarding
the difference in the results of the two surveys. Trevor reported that the surveyor on the 1978
survey had not correctly broken down the NE 1/4 of Section 7 and that the point that the 1978
th
surveyor used for the 16 center comer was not the true 16th center comer of the NE 1/4 of
Section 7. Trevor Reno advised Affiant that the Southeast comer of the Carl Owen property is
in the same location under either 1978 or 2018 survey. Affiant's counsel had erroneously
understood that Trevor said the comer used in the 1978 survey was 3. 8 feet west and 1.1 foot
south of the true comer." (emphasis added)
There is a significant difference between the directions of South and North. Defendants have
repeatedly stated emphatically that the 1978 survey was in error regarding the true 16th comer of
the NE ¼ of Section 7. Owens' survey and legal description on file clearly states that their
property begins at the true Point of Beginning (POB) and goes North 89 degrees and 09 minutes
to the east for 613 .75'. Defendants have not provided any admissible evidence or any valid
explanation other than their changing stories about the directions of an alleged error in the 1978
survey. Defendants' April 11 , 2018 legal description shows an erroneous unsupported survey
bearing ofN88 degrees 42 minutes and 23 seconds then going east for 609.94' without any
supporting admissible evidence or explanation for the newly described survey bearing of N88
degrees 42 minutes and 23 seconds. It appears that the new and erroneous survey bearing is based
on Defendants bare assertion that the 1978 survey was in error either to the North or the South at
the POB. Affiant Derik Smith states:
"Trevor Reno advised Affiant that the Southeast comer of the Carl Owen property is in the
same location under either 1978 or 2018 survey."
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Either Affiant is misquoting Trevor Reno or Trevor Reno is providing Affiant false information
because it is impossible for two completely different beginning survey bearings ofN89 degrees
and N88 degrees to end up at the same Southeast corner as the differing survey bearings diverge
as they go east from the point of beginning.
OWENS' RESPONSE DISPUTING DEFENDANTS' 2
Owens have not made any claim to any portion of Defendants' property. Owens have disputed
Defendants claim for a large strip of their property. Owens clearly placed Defendants claim of a
portion of Owens' property in dispute with two eye witnesses, Jesse Vaughn and David
Anderson. Defendants cannot state that they were not notified that their claim of Owens' property
was disputed. Defendant Derik Smith stated in front of the two eyewitnesses that he intended to
build a fence from the point of his T posts placement west to the Point of Beginning in the middle
of 125W County Road in order to keep his kids from getting in the B-1 Irrigation Canal, which is
some 176' north of where Defendant Smith placed his T post on the disputed property. In order to
stop further encroachment on Owens' property until the boundary dispute could be settled in or
out of Court, Owens posted highly visible "No Trespassing" signs and posted signs at the point
where Defendant Derik Smith placed a T post on Owens' property. On July 17, 2018, Defendants
hired an attorney, Donald J. Chisholm, who wrote a demand letter to Owens. See Defendants' Ex
A to Derik Smith Affidavit. In the demand letter, Chisholm stated that he was representing
Smiths:
"This letter is a demand on behalf of Smiths that you remove your stakes and no trespassing
signs from their property within 10 days of the date of this letter. If you fail to do so, they will
take appropriate action to have the court determine that you are trespassing on their property,
to have the boundary line determined by a judicial decree, and to have you reimburse them for
their costs and attorney fees."
The above excerpt from Defendants Attorney is unambiguous and shows that both Defendants
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and their newly acquired attorney, Donald J. Chisholm, were aware that Defendants' claim of
property belonging to Owens was in dispute. Clearly Defendants hired Attorney Donald J.
Chisholm to defend their wrongful claim of property belonging to Owens. Attorney Chisholm
describes the dispute as an "issue". Both Plaintiff Carl Owen's notification that Defendants' claim
was in dispute and Plaintiffs placement of"No Trespassing" signs at the east point of the
disputed boundary was sufficient to make Defendant Derik Smith aware that his claim of a
portion of Owens' property was in dispute. The normal process in a disputed property boundary is
for the two parties to attempt to resolve the dispute among themselves. In this case, Defendant
Derik Smith chose to hire an Attorney to resolve the "dispute". The normal process, once an
attorney is involved is for the Attorney to meet with the other party and discuss the dispute issues.
This did not happen. Attorney Chisholm refused to meet with Owens because they had not hired
an Attorney. In fact, he advised Owens to obtain an Attorney to represent their interests. Owens
attempted to do so. They contacted an Attorney, Gary Slette, for a consultation appointment. Prior
to setting an appointment with Owens for consultation, Slette contacted Donald J. Chisholm and
discussed the case with him. Plaintiff Carl Owen contacted Donald J. Chisholm to discuss the
issues to attempt resolution and Donald J. Chisholm refused to talk with Plaintiff Carl Owen. He
stated that since Carl Owen was represented by an attorney, he could not discuss the dispute
issues without Plaintiffs attorney present. Plaintiff Carl Owen explained that neither he nor his
wife had retained an attorney. In his conversations with the Attorney that Owens had requested an
appointment, Attorney Chisholm knew that the Attorney had not been retained by Owens, yet he
still refused to meet or discuss the "dispute issues" with Owens. After the contacted Attorney had
discussed the "dispute" with Attorney Chisholm, he notified Owens that he would not represent
them. Owens had not requested representation or retained or even met the Attorney, but had
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merely asked for an appointment to explore the possibility of retaining the Attorney. Requesting
an appointment does not create a lawyer/client relationship and it was improper and bad faith for
Attorney Chisholm to relay a one-sided version of the dispute to Slette. After this event, Plaintiff
Carl Owen repeatedly contacted Attorney Chisholm to discuss the "dispute" and explore
resolution. Attorney Chisholm steadfastly refused to discuss the dispute with Owens unless they
followed his advice and hired/retained an attorney.
The below excerpts from Defendants Ex A to Derik Smith Affidavit shows that Defendants
intent was to settle the "dispute in Court if Plaintiffs did not remove their "No Trespassing
Signs".
Excerpt from Attorney Chisholm's July 17, 2018 Demand Letter
"From all that I have observed, the only valid claim you may have is that you would be
entitled to have the common boundary line established under the Idaho Land Survey of 1978
established as the permanent boundary line between your property and the Smith property.
From the information I have obtained, the 1978 survey which would place the west end of the
boundary line at the middle of the road approximately 1.1 feet south of the what should have
been the true boundary line at the west end of the boundary line between your property and
the Smith property."
OWENS' COMMENTS DISPUTING THE ABOVE EXCERPT
Defendants' Attorney was aware that one area of the disputed boundary between Owens and
Defendants was the difference in the longstanding legal description of Owens ' property and the
newly created legal description on Defendants' Warranty Deed of April 11, 2018. For decades,
the recorded legal description of Owens' property showed and still shows their southern boundary
to be: N89 degrees 09 minutes from the true point of beginning and going east for 613.75'.
Defendants' legal description on their Warranty Deed of April 11, 2018 (in dispute) shows a
newly created legal description of N88 degrees 42 minutes and 23 seconds and depicts the
east end of Owens' property as being 609.94' in length instead of the recorded length on
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Owens' legal description as 613.75'.
Excerpt from Attorney Chisholm's July 17, 2018 Demand Letter
"The county assessor's records indicate that neither you nor your predecessors in title have
paid the property taxes beyond the 1.1 feet at the west end of your common boundary with the
Smith property. There is no factual basis to make a claim that your possession has been open,
notorious, hostile and adverse."
OWENS' COMMENTS DISPUTING THE ABOVE EXCERPT
See Owens' Summary Judgment (SJ) at Ex 1 Attachment 2 tax map showing that their tax
parcel went up to the berm separating the two properties in dispute. Exhibit 1 Attachment 2 shows
that Owens have paid taxes and are responsible to pay taxes up to the alfalfa field berm. See the
aerial photograph showing a clear and distinguishable line (berm) separating the two tax parcels.
At Ex 1 Attachment 3 of Owens' SJ, on one side of the aerial photograph is an alfalfa field and on
the other side is a residence with a front yard up to the berm separating the two properties. See
Exhibit 1 of Owens' Motion for SJ at page 2 (David I. Nichols' sworn Affidavit) 3 stating:
"My parents deeded the property to my wife and me and my parents agreed that my property
line would go from the pin in the middle of 125W Road then east for 614 feet and split the
large tree at the southeast portion. The north half of the big tree would be my wife's and my
property and the south half of the big tree would go with the alfalfa field to the south."
Attachment 2 of David I. Nichols ' sworn Affidavit shows visually Owens' tax parcel identified as
RP09S24E070370 and Defendants' tax parcel identified as RP09S24E071950. This tax parcel
map clearly agrees with David I. Nichols ' sworn Affidavit and shows that Owens' tax parcel is
divided exactly as described in David I. Nichols' sworn Affidavit. The tax parcel map shows the
boundary trees planted by David I. Nichols to the west and the big tree described in his Affidavit
being split with the north side of the big tree being on Owens' tax parcel and the south side of the
big tree being on Defendants' tax parcel.
Attachment 3 of David I. Nichols' sworn Affidavit is an aerial photograph which visually shows
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the boundary trees planted by David I. Nichols and the big tree to the east described in his
Affidavit. Attachment 3 clearly shows the dividing line between the two properties. Defendants
have wrongfully claimed and fenced off a portion of Owens' front yard and up and onto Owens'
driveway.
Excerpt from Attorney Chisholm's July 17, 2018 Demand Letter

"The facts do not support a claim of agreed boundary or boundary by acquiescence. Watering
and mowing by you on both sides of the property line and occasional use of the property
Smiths now own had no adverse effect on the prior owner or tenant of the Smith property and
did not constitute establishment of an agreed boundary line."
OWENS' COMMENTS DISPUTING THE ABOVE EXCERPT

See Exhibit 1 of Owens' Motion for SJ at page 2 and 3 (David I. Nichols' sworn Affidavit,
previous owner of Owens' property) stating:
"When my parents sold the alfalfa field to Walter A. Woodworth in April 1983 (Attachment
4) Walter A. Woodworth and I agreed that the boundary trees I planted from west to east and
the big tree to the east of my property was the boundary line between my property and the
alfalfa field. we never had any disputes about the boundary. The alfalfa field was clearly and
visibly an alfalfa field and my residence was clearly and visibly a residence with a front yard
bordering the alfalfa field. He maintained the alfalfa field and I maintained my property."
See Exhibit 1 of Owens' Motion for SJ at page 3 and 4 (David I. Nichols' sworn Affidavit,
previous owner of Owens' property) stating:
"Mr Gamer and I enhanced the natural berm and constructed the berm between my property
and the alfalfa field to a higher level to prevent irrigation water from my property into and
onto the alfalfa field. For decades the berm and the irrigation pipe running from the west end
of the alfalfa field has been accepted as the boundary between the two properties in dispute."
Mr. Nichols' sworn Affidavit shows that he has first-hand knowledge of the history of the two
properties in dispute as he worked and maintained both properties prior to his parents deeding the
property to him on November 7, 1979 before Defendants were born and what is now Owens'
property. He is adamant, and reason and logic dictate that his parents intended to deed him what is
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now Owens' residential property with an intact front yard. Defendants' claim is without merit.
Defendants have unlawfully engaged in self-help in a recognized dispute and fenced off a portion
of Owens' garden spot, grape patch, asparagus patch and front yard up onto Owens' driveway
without benefit of a Court Decree or Order.
Excerpt from Attorney Chisholm's July 17, 2018 Demand Letter
"It is my recommendation that you consult with your own legal counsel and have your
attorney talk to me regarding this matter. It does not make sense for you or the Smiths to incur
significant legal expenses."

OWENS' COMMENTS DISPUTING THE ABOVE EXCERPT
Owens attempted to interview and consult with the purpose of retaining an attorney after being
notified by Attorney Chisholm's demand letter stating that Defendants intended to have the Court
determine the dispute by judicial decree and was foiled and thwarted in their efforts by Attorney
Chisholm.
Excerpt from Attorney Chisholm's July 17, 2018 Demand Letter
"Smiths may be willing to sell you a portion of their land at its fair market value. Please let us
know if you would like to make a proposal."
OWENS' COMMENTS DISPUTING THE ABOVE EXCERPT
Owens are not now and have not stated any intention to buy a portion of Defendants' alfalfa
field. Owens replied to Attorney Chisholm's Demand Letter, agreed to have the dispute settled
in Court, provided an address for serving of the Court papers and countered with a demand that
Defendants immediately remove the T post on Owens' property until the "dispute" could be
settled in Court. Instead of following through on their intentions expressed in their July 17,
2018 Demand Letter, Defendants waited until Owens were not at their home and on September
14, 2018 and engaged in unlawful self-help by erecting a hostile barbed wire fence through
Owens' front yard up onto Owens' driveway. The fence enclosed both real and personal
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property including Owens' front yard Christmas Tree. Owens were advised by their neighbor
by phone on September 14, 2018 that Defendants were on Owens' front yard with a surveyor
who was placing wooden survey stakes with ribbons through Owens' front yard. Owens
stopped on their way home on September 14, 2018 and filed a trespassing complaint with the
Minidoka Sheriffs office in Rupert, Idaho. Upon arriving at their home they found Defendant
Derik Smith in the process of erecting a hostile barbed wire fence enclosing Owens' real and
personal property. They confronted Defendant Smith and inquired ifhe had a Court Decree to
erect the fence. He answered no. He said that he had grown tired of waiting and decided to
build the fence. He stated that he had consulted with his attorney and his attorney told him to
erect the fence. Owens contacted Defendants' lawyer and asked him to confirm if he had
instructed Defendant Derik Smith to erect the hostile fence and Defendants' attorney did not
respond and admit or deny that he had done so.
OWENS' COMMENTS DISPUTING DEFENDANTS' 3

Defendant Derik Smith did not perform due diligence before paying a purchase price for an
advertised alfalfa field. If he inspected the premises as stated above, he would have clearly
observed the long standing and highly visible berm between the alfalfa field and the berm
separating the field from Owens' property. He would have observed Owens' highly visible riding
lawn mower, garden tools, lumber and bright red gas cans on the portion of Owens' front yard
that he intended to claim. He could have discussed these items with Owens. Had he performed
due diligence, he would have talked with Owens prior to building a hostile barbed wire fence
through their front yard and up onto the edge of Owens' driveway and not have unlawfully taken
Owens' personal property. He knew full well that the captured personal property of Owens did
not belong to him and that he had no legal right to take possession and control of the personal
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property. His actions show a willful and complete disregard for doing "due diligence".
OWENS' COMMENTS DISPUTING DEFENDANTS' 4
While there were no fences between the properties in dispute, that is not uncommon as the
common practice in the entire county is to have a berm separating residence property from alfalfa
fields. There was a monument described on Owens' legal description at the 613 .75 east point of
Owens' property. Instead oflooking for the monument, the surveyor of March 23, 2018 placed
one of his pins some 38' from the berm where the described monument would have been located.
The comments for paragraph 3 above shows more than sufficient notification to Derik Smith that
there would be a dispute ifhe attempted to claim clearly marked items north of a clearly visible
berm between the two properties. Defendants state at their No. 5:
"Defendants paid the purchase price of more than $200,000.00 on April 11, 2018."
OWENS' COMMENTS DISPUTING DEFENDANTS' 5
This statement does not appear to be relevant to the disputed boundaries and claims.
OWENS' COMMENTS DISPUTING DEFENDANTS' 6
Owens are not aware of any seasonal uses of the Dureau property at any time other than the
seasonal uses of the alfalfa field by Lind Gamer where Owens were not involved. There was no
seasonal use of any portion ofDureau property by Owens. Owens used their property year round,
maintained and cultivated a garden spot, grape patch and asparagus patch. They mowed, irrigated,
controlled noxious weeds and maintained their property in dispute as had the previous owner
David Nichols and his parents before him for decades. See David I. Nichols' Affidavit at Exhibit
1 to Owens Summary Judgment Motion where he states under oath that he and Walter A.
Woodworth, previous owners of the alfalfa field, agreed that the disputed boundary line was the
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trees planted as a boundary line by David I. Nichols and the existing berm and the big tree to the
east correctly defined the boundary line between the two properties.

OWENS' COMMENT S DISPUTING DEFENDAN TS' 7
Owens' west property line goes to the middle of 125W Road. The Highway Department has a 25
foot road right-of-way to maintain the 125W Road. Owens' buried pipeline does not interfere
with the road right-of-way and is buried on property that the Owens own. Defendants at their No.
8 state:
"The pump and pipeline equipment were in place prior to Plaintiffs' purchase of the property
from the bankruptcy trustee in 2008. They had been installed to serve the parcel now owned
by Smiths. They have served the property now owned by Smiths without objection prior to
1990 and until 2018."

OWENS' COMMENT S DISPUTING DEFENDAN TS' 8
David I. Nichols and Jackie Lynn Nichols were deeded the property that Owens now own on
November 7, 1979. Two days later on November 9, 1979, Minidoka Irrigation District (MID)
granted David I. Nichols and Jackie Lynn Nichols a right of way and easement for construction
and continued operation of their buried pipeline. Ownership of the buried pipeline was conveyed
to Owens upon their purchase of the property containing the buried pipeline. See Owens' Motion
for SJ Exhibit 1, Attachment 6. From November 9, 1979 until May 1, 2019, neither David I.
Nichols, Jackie Lynn Nichols nor Carl E. Owen and Anita R. Owen have granted any written
permission, easement or right-of way to Smiths. No such document are on file at the County
Recorder's office or at the Minidoka Irrigation District nor can Smiths (Defendants) produce any
such written permission, easement or right-of-way. Defendants' statement that the pump and
pipeline was installed to serve the parcel now owned by Smiths is a false statement. On
November 9, 1979, David I. Nichols and Jackie Lynn Nichols did not own the parcel now owned
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by Smiths so MID would not grant them an easement and right of way to serve property that they
did not own. Defendants state at their NO. 9:
"Plaintiffs have no evidence that the March 23, 2018, survey of the property now owned
by the Defendants is incorrect."

OWENS' COMMENTS DISPUTING DEFENDANTS' 9
Owens' evidence that the March 23, 2018 is incorrect is twofold. Owens' legal description
recorded and on file and the previous owner's legal description recorded and on file since 1979
shows a completely different legal description than the Westerra Realty survey of March 23, 2018
for the disputed boundary. The seller of the alfalfa field to Smiths had a completely different legal
description recorded and on file for the disputed boundary than the Westerra Realty survey of
March 23, 2018 for the disputed boundary. Defendants have provided no admissible evidence or
valid explanation for the changed legal description for the disputed boundary. Defendants'
statement should be revised to state: "Defendants have no evidence that the March 23, 2018
survey of the property now owned by Defendants is correct." Defendants state at their No. 10:
"Carl Owen built the no trespassing sign with T posts and yellow tape on Smiths' property
running 23' south of the southeast comer of Plaintiffs' property in June of 2018, willfully
and knowingly after having actual notice that the property is owned by Smiths."
OWENS' COMMENTS DISPUTING DEFENDANTS' 10

Owens posted the "No Trespassing" signs to protect the disputed boundary line until the issue
could be resolved informally or in Court after finding that Defendant Derik Smith was claiming a
portion of Owens' property. Owens did not then nor now have actual notice that the property was
owned by Smiths. Owens were aware that Smiths were claiming the disputed property and Owens
placed Smiths' claim in dispute in front of two eyewitnesses. Both Smiths and Owens are
claiming the disputed property, thus the dispute was moved to Court after Defendants willfully
ignored the posted "No Trespassing Signs", took matters into their own hands through self-help
14
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and built a hostile barbed wire fence through Owens' front yard and up onto their driveway. This
was done without benefit of a Court Decree or order while knowing their claim on Owens'
property was in dispute. Defendants state at their NO. 11:
"Defendants did not deprive the Plaintiffs of possession or ownership of any of their personal
property located on the property of the Defendants, did not convert or appropriate to their own
use any property of the Plaintiffs, and neither authorized nor permitted any third party to take
possession of personal property of the Plaintiffs."

OWENS' COMMENTS DISPUTING DEFENDAN TS' 11
Defendants' No. 11 statement is false. By unlawfully building a hostile barbed wire fence through
Owens front yard and up onto their driveway, Defendants willfully and unlawfully took real and
personal property that did not belong to them. By capturing Owens' personal property within the
fence, Defendants took possession and control of Owens' property for which they had no right to
do so and had no ownership interest as they knew that the property enclosed and captured by their
hostile barbed wire fence belonged to Owens. Defendants cannot justify theft of property not
belonging to them. By taking possession and control of Owens' property by their unlawful fence,
they assumed the responsibility to safeguard the same. Since the theft of Owens' property by
Defendants act of closing off the property by a barbed wire fence; several items have gone
missing while under Defendants possession and control. While they deny taking the missing
items, by their actions, they allowed someone to take the missing items and cannot escape their
responsibility to safeguard the stolen property. Defendants at their No. 12 state:
"To the extent Plaintiffs failed to remove their personal property or had personal property
items stolen from the property of the Defendants, Plaintiffs intentionally assumed the risk and
failed to mitigate their damages by leaving their personal property on the property of the
Defendants as evidence since April of 2018 when they learned of the location of the common
boundary of the respective parcels of property."

OWENS' COMMENTS DISPUTING DEFENDANTS' 12
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Defendants, by their above statement, clearly do not understand their responsibility of their
unlawful taking of Owens' personal property. Owens did not assume the risk or fail to mitigate
their damages. Their property was enclosed by a hostile 3-strand barbed wire fence. In order to
reclaim their stolen personal property, they would have had to remove Defendants unlawfully
erected fence which would have only exacerbated the situation. Owens did the proper action by
filing reports with the Minidoka Sheriff's Office in Rupert and filing a Civil Claim for damages in
the District Court of the Fifth Judicial District Court of the State ofldaho, in and for the County
of Minidoka under the above captioned case for resolution of the theft and damages caused by
Defendants willful unlawful actions. Defendants make further statements below which Owens
will address:
"Upon the foregoing, Defendants are entitled to judgment as follows:
1. Defendants are bona fide purchasers for value of the property described in Instrument No.
544840, Minidoka County records without notice of adverse claims of ownership of
Plaintiffs, Carl and Anita Owen."
OWENS' COMMENTS DISPUTING DEFENDANTS' 1 ABOVE
Defendants purchased property from Mary Ann Dureau that she did not own or have the right to
sell. Mary Ann Dureau only had the right to sell the property that she had recorded on file under
her legal description included on Instrument No. 520775. Defendants state at Paragraph 2 below:
"Plaintiffs, Carl Owen and Anita Owen, have no right, title or interest in the property of the
Defendants described in the deed recorded as Instrument No. 544840, Minidoka
County records, on April 11, 2018."
OWENS' COMMENTS DISPUTING DEFENDANTS' 2 ABOVE
Owens have the right, title, interest and legal description for their property described in Owens'
Motion for SJ Exhibit 1 Attachment 5 on file with the Minidoka Recorder' s office in Rupert
Idaho under Instrument No. 498593. A portion of their property has been claimed by Defendants,
who were promptly notified that their claim was in dispute in front of two witnesses when they
16
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expressed their claim. The Deed recorded as Instrument No. 544840 is incorrect and invalid as the
seller had no legal authority to sell a different legally described property than that she owned. The
present dispute arises out of a new legal description created without justification or explanation in
the recorded deed, Instrument No. 544840 and theft of personal property.
OWENS' COMMENTS DISPUTING DEFENDANTS' 3

Defendants statement at 3 statement is false. They are claiming a right of way for which they can
produce no proof. See Owens' Motion for SJ Exhibit 1, Attachment 6. David I. Nichols and
Jackie Lynn Nichols were deeded the property that Owens now own on November 7, 1979. Two
days later on November 9, 1979 Minidoka Irrigation District (MID) granted David I. Nichols and
Jackie Lynn Nichols a right of way and easement for construction and continued operation of
their buried pipeline. Ownership of the buried pipeline was conveyed to Owens upon their
purchase of the property containing the buried pipeline. See Owens' Motion for SJ Exhibit 1,
Attachment 6. From November 9, 1979 until May 1, 2019 neither David I. Nichols, Jackie Lynn
Nichols or Carl E. Owen or Anita R. Owen have granted any written permission, easement or
right-of way and no such document is on file at the County Recorder's office or at the Minidoka
Irrigation District nor can Smiths (Defendants) produce any such written permission, easement or
right-of-way. Defendants' statement that the pump and pipeline was installed to serve the parcel
now owned by Smiths is a false statement. On November 9, 1979, David I. Nichols and Jackie
Lynn Nichols did not own the parcel now owned by Smiths so MID would not grant them an
easement and right of way to serve property that they did not own. Defendants are describing an
easement granted to the previous owners of Owens' property which was conveyed to Owens upon
their purchase of the property they now own.
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Defendants state that their Motion for Summary Judgment is based on the Declarations of Mary
Ann Dureau and D. Lind Garner, the Affidavits ofDerik L. Smith, Trevor D. Reno, Diana

Rodriguez, Janice West, LaVonna Staker and Ruth S. Bailes, and excerpts from the deposition of
Carl Owen. Owens will individually address Defendants' Affidavits in their attached Affidavit.
"Credibility determinations, the weighing of the evidence, and the drawing of legitimate
inferences from the facts are jury functions, not those of a judge, whether he is ruling on a
motion for summary judgment or for a directed verdict." Anderson, 477 U.S. at 255. To
that end, the Third Circuit has noted that "depositions are 'one of the best forms of
evidence for supporting or opposing a summary-judgment motion,' and that affidavits, not
being subject to cross-examination, 'are likely to be scrutinized carefully by the court to
evaluate their probative value."' In re CitXCorp., Inc., 448 F.3d 672, 679 (3d Cir. 2006)
(quoting l0A Charles Alan Wright, Arthur R. Miller & Mary Kay Kane, Federal Practice
and Procedure§ 2722, at 373,379 (3d ed. 1998)). Even inconsistencies within a Plaintiffs
deposition may "cast[] doubt on the plaintiffs story" and "are matters ultimately useful in
determining the plaintiffs credibility," but they "are not proper considerations on a
motion for summary judgment." Chatman v. City of Johnstown, PA, 131 F. App'x 18, 20
(3d Cir. 2005)."
Owens request Summary Judgment against Defendants and in favor of Owens on all genuine
issues in dispute presented by Owens and Defendants
Respectfully submitted,

C'~~{)_~e__()~x.tJ@(3rL
Carl E. Owen and Anita R. Owen

Attachment 1: Carl E. Owen's Affidavit addressing Defendants attached Affidavits to their
Summary Judgment
Attachment 2: Deposition of Derik Smith
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CERTIFICATE OF SERVICE

I certify that I mailed a copy of Plaintiffs' Response in Opposition to Defendants' Motion for
Summary Judgment via first class mail on May 2, 2019 to the following:
Donald J. Chisholm
Attorney at Law
223 East Main Street
P.O. Box 1118
Burley, Idaho 83318

c~~~ ~~
Carl E. Owen

and

Anita R. Owen
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Attachment 1 to Plaintiffs' Response in Opposition to Defendants Motion for Summary Judgment

Carl E. Owen and Anita R. Owen
Husband and Wife
PO Box 723
276N 125W
Rupert, Idaho 83350
Phone: 208-430-3206
Email: carleowen@gmail.com
DISTRICT COURT FOR THE FIFTH JUDICIAL DISTRICT FOR THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA
CARLE. OWEN &ANITAR . OWEN,pro se Case No.: CV 34-18-756
Plaintiff,
AFFIDAVIT OF PLAINTIFF CARL

vs.

E. OWEN

DERIK L. SMITH AND JESSICA R. SMITH,
Defendant

AFFIDAVIT OF CARL E. OWEN REGARDING DEFENDANTS AFFIDAVITS
INCLUDED IN DEFENDANTS SUMMARY JUDGEMENT REQUEST
Carl E. Owen being duly sworn on oath responds to several affidavits in the above captioned
case and state:
1. My wife and I are the Plaintiffs in the above captioned case and reside at 276N 125W, Rupert,
Idaho 83350.

2. I am both competent and able to make truthful statements.
3. I freely make the following AFFIDAVIT addressing the following Affidavits attached to
Defendants Motion for Summary Judgment.

STATEMENT REGARDI NG THE AFFIDAVIT OF SUSAN ALLEN DATED APRIL 26, 2019
1
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4. The affidavit and attachment to Susan Allen's April 26, 2019 Affidavit shows minutes of a
March 7, 1977 minutes of a meeting of the Board of Commissioners that show that William C.
Nichols of 125W 276N was awarded a pipe easement. Defendants did not own any affected
property and had no property interest in the pipe easement granted by the Highway
Commissioners in March of 1977. They have no admissible evidence to show an ownership
interest from 1977 until present. Minidoka Irrigation District (MID) granted the right-of-way and
easement to David and Jackie Nichols on November 9, 1979 to construct and install a buried
irrigation pipe to service the property they acquired from William C. Nichols on November 7,
1979. See attachment 6 to Exhibit 1 of Plaintiffs Motion for Summary Judgment. Defendants
did not have a property interest in 1979 regarding the buried pipeline. David and Jackie Nichols
did not own the property (alfalfa field) now owned by Defendants. There would be no believable
reason that David and Jackie Nichols would construct a buried pipe to service property that they
had no title to. Defendants claim that the buried pipe was installed to service the property they
now own is patently false and unworthy of belief.
STATEMENT REGARDING THE AFFIDAVIT OF RUTHS. BAILES DATED APRIL 25, 2019
5. Ruth Bailes' affidavit states that "the real property of Derik L. Smith and Jessica R. Smith... has a water
right for 27.65 acres.
6. Derik L. Smith and Jessica R. Smith have a legal description of file at the Minidoka County Recorder's
Office dated April 11, 2018 under Instrument No. 544840 showing that according to their deed, they
only own 27.48 acres .
STATEMENT REGARDING THE AFFIDAVIT OF MARY ANN DUREAU DATED March 10. 2019

At paragraph 4 of Mary Ann Dureau's Affidavit she states: "In 1989, my husband, Albert Dureau, and I
as joint tenants purchased the property described in the deed from Walter A. Woodworth which is
attached as Exhibit "A"."

7.

8. Exhibit "A" and "B" to Mary Ann Dureau's Affidavit shows the legal description of the property she
and her husband bought from Walter A. Woodworth in 1989. Prior to her and her husband's purchase of
the alfalfa field, the previous owner, Walter A. Woodworth and the previous owner of Plaintiffs property
agreed that the boundary trees planted by David Nichols from the west end of the property to the east end
and the berm separating David Nichols residential property would be the agreed upon boundary between
the two properties. Whether or not the Dureaus were informed by Walter A. Woodworth of the agreed
upon boundary is immaterial. They took no actions or presented any objections of Nichols and Owens
open use of the property north of the berm during the pendency of their ownership. The Dureaus made no
objections or ever addressed the berm being the accepted boundary. Aerial photographs clearly show
the berm as the dividing line between the two properties now in dispute. Their (Dureaus)property was
farmed up to the berm by a lease to D. Lind Gamer who has no ownership interest in the disputed
property. Since purchasing the Alfalfa field the Smiths have also farmed up to the berm. The agreed
upon boundary was made in 1983 when Walter A. Woodworth purchased the property which he sold to
the Dureaus in 1989. From 1983 to March of 2018, a period of some 34 years the previous owner David
and Jackie Nichols of Owen's property and Owens openly used the property north of the agreed upon
2
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boundary (the berm). Both Nichols and Owens mowed and maintained and cultivated the property now
disputed by Smiths to grow asparagus, grapes. I had heart surgery in 2017 and was unable to cultivate my
wife and my garden spot. In 2018, Smiths fence kept me from cultivating the garden spot. Bothe Nichols
and Owens grew vegetables in their garden. of property and their neighbors will verify that they did so.
They additionally mowed and maintained an adjoining east property belonging to their neighbor Michael
Childs. At no time did the owners of the Alfalfa field make any claim or raise any objection to Nichols
and Owen's continuous use of the property north of the agreed upon boundary until Smiths violated "No
trespassing" signs and built a hostile 3-strand barbed wire fence through Owens front yard and up onto
the edge of Owens driveway on September 14, 2018 without benefit of a Court Decree or Order. The
barbed wire fence unlawfully deprived Owens of a portion of their garden spot, a portion of their grape
patch , their entire asparagus patch and intruded up onto their driveway. The fence closed off and took a
large amount of Owens highly visible personal property including a riding lawnmower, approximately
80 metal fence posts, gas cans, several pieces of lumber, shovels, rakes, picks and other garden tools,
landscaping items, and miscellaneous metal pieces of rebar and fence accessories, a moving dolly and
other assorted tools . The no trespassing signs and personal property were highly visible on September 14,
2018 when the Smiths gathered on Owens front yard with folding chairs and picnic supplies and willfully
built the hostile barbed wire fence which also closed off access for Owens to move their tractor and
implements from the east end of Owens property to the west end in order to maintain their property.
Owens filed a trespassing complaint with the Minidoka County Sheriffs office upon learning of Smiths
willful trespassing. Smiths also installed a trail camera pointed onto Owens property and invaded Owens
privacy rights. The trail camera captured images of the Smiths building of the hostile barbed wire fence
through Owens front yard which will be presented to the jury. Even if Smiths had established legal
ownership of the disputed property, they had no right to go past the no trespassing signs, engage in selfhelp without benefit of a court order of decree and steal property belonging to Owens for which they had
no legal claim. Both willful trespassing and stealing/theft are crimes in Idaho.
9. Mary Ann Dureau advertised her property for sale with the legal description of Exhibit "A" and "B" m
her Affidavit.
10. The property Mary Ann Dureau deeded to Derik and Jessica Smith had an entirely different legal
description from the property that she and her husband purchased from Walter A. Woodworth. She
deeded the differently described property and had it recorded at the County Recorder's Office in Rupert
Idaho on April 11, 2018 under Instrument No. 544840. She had no authority to sell described property
other than that which she owned and had recorded for decades.
11. I checked with the County Recorder's Office and found no filed correction or explanation for the
change in legal description from Exhibit "A" and "B" property she owned to the deed she filed on April
11, 2018 under Instrument No. 544840 at the Minidoka County Recorder's office reflecting a legal
description of a different property than her property described in her Exhibit "A" and "B". Filing of a
Deed and legal description of a property does not show admissible evidence that the person filing the
Deed and legal description owns or has authority to convey property described on the Deed and legal
description. The Brooklyn Bridge has been sold many times by persons not owning the bridge.
12. The Westerra Realty Survey of March 23, 2018 shows a large disclaimer showing that title searches
and due diligence research was not done prior to the survey.
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13. The previous owner of Mary Ann Dureau's property agreed upon a property boundary with the
previous owner of our property as the boundary trees planted from west to east and the berm separating
the alfalfa field from our residence. For years the berm has been the accepted boundary line without
objection from any owners of the alfalfa field until 2018.

14. Mary Ann Dureau has no first- hand knowledge or admissible evidence to provide to refute the
boundary agreement between the previous owner of our property and the previous owner of her
property.
STATEMEN T REGARDIN G THE AFFIDAVIT OF D. LIND GARMER DATED MARCH 26. 2019.

15. At D. Lind Garner's Affidavit paragraph 5 Lind Garner states:" I started farming the ground
in 1990 before the lease was actually signed. "
16. D. Lind Garner does not have any first-hand knowledge or admissible evidence to show or
refute that the boundary agreements between the previous owners of the alfalfa field in 1979 and
1983 agreed that the berm and the boundary trees from west to east formed the accepted and
agreed upon boundary between the two properties now in dispute.
17. D. Lind Garner admits that he purchased a portable wheel line and wheel line from the Nichols
family at his affidavit at paragraph 7.
18. D. Lind Garner does not own either the irrigation pump or the buried irrigation pipe running
under my wife and my property and he can show no purchase documents to prove ownership. The
irrigation pump and water works feeding the undergroun d pipe on our property belonged to the
previous owner and ownership passed to my wife and I in 2008 when we purchased our property.
19. The only authority that D. Lind Garner has over the property owned by Defendants is a leased
right to farm the farmable acreage. See D. Lind Garners statement at paragraph 14. He did not
draft his affidavit he signed as it was drafted by Donald J. Chisholm who is attempting
assassination by manipulate d affidavits of persons without any fist-hand knowledge of the dispute
in question.
STATEME NT REGARDI NG THE AFFIDAVI T OF TREVOR RENO DATED APRIL 16, 2019
20. Trevor Reno admits at paragraph 12 of his Affidavit that: "The 1978 survey showed the length
of the common boundary between parcel No. 1 (now Smiths) and Parcel No. 2 (now Owen) was
613.75 feet. The bearing for the common boundary from the Northeast center 1/16 corner was
North 89 degrees 09 minutes East on that survey. Land does not shrink over time.
21. Then at paragraph 13 of his Affidavit, Trevor Reno states: "The survey I prepared on March
23, 2018, shows the length of the common boundary between the Owen property to be 609.94 feet
and the bearing of the common boundary between the Owen property and the Smith property to be
North 88 degrees 42 minutes 23 seconds east from the correct Northeast Center 1/16 corner."
22. Then at paragraph 14 of his Affidavit, Trevor Reno states: "The southeast corner of the Owen
property is at exactly the same point by the 1978 survey and the March 23, 2018 survey."
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23. Then at paragraph 14 of his Affidavit, Trevor Reno states: " The differences in the bearings and
lengths of the common boundary are attributable to differences in the starting point for the
Northeast Center 1116th corner."
24. Both the 1978 survey and the March 23, 2018 survey describes a Point of Beginning (POB)
which equals the middle of the 125W County Road. Trevor Reno states that both surveys used the
POB from the Northeast center 1/16 corner. If the same POB is surveyed with different bearings
from the POB (89 degrees and 88 degrees ) it is impossible for the different survey bearings to meet
at "exactly the same point" as stated in paragraph 14 of his affidavit as different survey bearings
diverge by distance instead of ending up at the "exactly the same point".
25. Trevor Reno states in his Affidavit at paragraph 14 that: "The differences in the bearings and
lengths are attributable I to differences in the starting point for the Northeast Center 1116th
corner" Our starting POB is described as beginning at the true point of beginning which was
established by a professional surveyor in 1978 for five parcels. If an error was made it affects all
five properties surveyed not just ours. Trevor Reno told both Carl Owen and Jesse Vaughn that
he did not start at the POB as his survey states. He started from a piece of rebar that he found on
the east bank of Mike Childs property and measured 228 feet west and placed a marker. He was
unable to find the rebar described on our 1978 survey. The purpose and importance of starting at a
described POB is for accuracy and consistency. Had our property been surveyed from the true
POB using our survey bearings; the March 23, 2018 survey would have Smiths property
overlapping our property and thus negating the statement that surveys with two different bearings
would meet at the same point instead of diverging wider by the distance from the POB. The 2019
survey conducted for our property used the newly created survey bearings from POB shown on the
Westerra Realty survey of March 23, 2018 instead of using our legal description on file. In fact the
2019 survey of Owens property by Trevor Reno was a sham as he did not step foot on my wife's and
my property except for our B-1 canal road. He did not place wooden survey stakes. He merely
rubberstampe d his March 23, 2018 survey by using different survey coordinates that Owen's legal
description
26. It is not uncommon for a surveyor whose survey is in dispute to perform a second survey with
the same results. There has been no admissible evidence to show a correction of the 1978 survey
presented or filed at the County Recorder's office with an explanation. Smith's attorney repeatedly
stated that the error in the 1978 survey was off at the POB by 1.1 foot to the south. He stated that
this could be confirmed by three surveyors, Darr Moon, Steven Pearson and Trevor Reno yet no
proof has been presented that there was in fact an error or correction of an error in the 1978 survey
of 5 properties. The 1.1 foot to the south at the POB repeatedly claimed by Smith's attorney would
cause even more of an overlap of our property by Smiths if a survey were to be done starting 1.1
foot south of the true POB.
27. Trevor Reno placed a large disclaimer on his March 23, 2018 survey. The 1978 survey did not
have a large disclaimer as the surveyor did extensive research so as not to encroach on other
landowner's property.
28. The first Judge assigned to the present case denied Smiths motion to survey our property using
the same surveyor whose March 23, 2018 survey was in dispute. A first and second opinion of the
5
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same surveyor tends to agree. Judge Brody agreed that Owens objections to having the same
surveyor whose previous survey was in dispute made sense.
29. At his affidavit paragraph 16 Trevor Reno states: " In September of 2018 Derik asked me to
place wooden survey stakes at several places along the common boundary between Smiths'
property and the Owens' property. He wanted to start building a fence. I had the work performed
by Jaram Jones, who had been a land surveyor intern with Desert West Land surveys for 6 1/2
years. He is well qualified to perform the work. "
30. Derik Smith has stated that he hired and paid $200 for a surveyor to come out and place the
wooden stakes from the 125W Road POB eastward to a 609.94' point. The survey stakes were not
placed by a licensed professional surveyor as Jaram Jones was not a licensed professional surveyor
on September 14, 2018 when the survey stakes were placed. Two Idaho Survey rules were broken
by this act. 1. Idaho Professional Survey Standard require that survey work done by an employee
or an intern must be done under direct supervision of a licensed professional surveyor. 2. A
surveyor must not receive payment for a survey conducted from more than one party. Trevor
Reno received payment for the March 23, 2018 from the requestor, Westerra Realty. On September
14, 2018 he received further payment (according to Derik Smith of $200). Since Trevor Reno has a
vested interest in defending the March 23, 2018 survey that either he or his employee conducted;
his statements in his affidavit are definitely self serving and biased.
STATEMENT REGARDING THE AFFIDAVIT OF DIANA RODRIGUEZ DATED APRIL 18, 2019

29. Diana Rodriguez makes a statement at paragraph 86 (sic 8): "The county responded with an
email saying the property which was the subject of that deed needed to be resurveyed, because the
description did not close. A copy of the email is attached as Ex "J".
30. Ex "J" to Diana Rodriguez does not state that a survey needed to be done, it only suggests. Derik Smith
has repeatedly stated that the County required a survey be done. The County tax assessor at the time, Max
Vaughn, denies that the Tax Assessor's office "required" a survey. Darlene Friesen sent a corrected email to
Diana Rodriguez correcting the email (EX "J") and stating that the description of the subject deed was, in
fact, within tolerance. Max Vaughn and Darlene Friesen will be called as witnesses by Owens at the jury
trial to confirm that a survey was not required or "needed".
31. Diana Rodriguez works for Title One who sold Title Insurance to us and Derik Smith while our legal
descriptions for our common boundary disagreed and Smiths' legal description overlapped our legally
described property. N 88 degrees overlaps N 89 degrees. The Title Insurance did not do due diligence when
they sold title insurance to owners of two opposing legal descriptions. Over time, the quality of title insurance
has decreased and has been overcome by their goal receiving additional income while foregoing their duties
to protect and enforce title policies.
STATEMENT REGARDING THE AFFIDAVIT OF DERIK L. SMITH DATED APRIL 25, 2019
32. Derik Smiths 11 page Affidavit is full of falsehoods and self serving misrepresentations. Most glaring is
his Affidavit at paragraph 16 where he states: "Affiant did not see any fence or feature along the common
boundary of the property with Carl and Anita Owen when he walked the boundary on March 24, 2018, and
he did not observe any other indication that anyone was using or encroaching on the property. He would have
had to be blind to not see our riding lawnmower parked by the berm, our shovels, hoes, rakes, moving dolly,
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T posts and bright red gas cans, lumber and assorted tools leaning on a tree that he closed in with a barbed
wire fence when we were not at home. He had to know that the alfalfa field was not part of our driveway that
he installed a large railroad tie right at the edge. He had to see the boundary trees planted by the previous
owner of our property. His statements were made under oath and almost the entire affidavit is false and not
supported by any admissible evidence other than his bare assertions. Had he merely asked, we could have
told him that there was an agreed upon boundary by the previous owners of both properties in dispute where
the berm was agreed upon as the common boundary.
STATEMENT REGARDING THE AFFIDAVIT OF LOVANNA STAKER DATED APRIL 26, 2019
33. LAVONNA STAKER states at paragraph 5 of her affidavit: "The Treasurer's records indicate that none
of said property taxes for that parcel (identified as RP098S24E071950) was paid by Carl E. Owen or Anita
R. Owen for this parcel." That statement was true up until the legal description of the aforementioned
property was changed on March 23, 2018 to encompass a large part of our property that we do pay taxes on.

STATEMENT REGARDING THE AFFIDAVIT OF JANICE WEST DATED APRIL 26, 2019
34. Janet West Affidavit shows a legal description for the previous owners of Carl and Anita Owen's
property at Exhibit C. The Defendants new legal description based on a March 23, 2018 survey in dispute is
shown at Exhibit B. Our legal description for our southern boundary starts with N 89 degrees 09 minutes
while Defendant's new legal description starts with N88 degrees 42 minutes 23 seconds. Since both properties
have the same point of beginning (POB) for the common boundary of the properties; the Defendants property
of N88 degrees overlaps our property of N 89 degrees and takes part of our southern boundary.
EXCERPTS OF CARLE. OWEN'S DEPOSITIION OF JANUARY 31, 2019
35. None of the contents of Carl E. Owen's deposition provides any admissible evidence or support of
Defendants Summary Judgment.
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36. All the above information in page 1 through 5 is certified and attested to be true and correct.
The above 5 page affidavit is subscribed and sworn to before me, the undersigned on the second
day of May 2019.

s/ Carl E. Owen
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IN THE DISTR ICT COURT OF THE FIFTH JUDIC IAL DISTR ICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA

CARL E. OWEN and ANITA R. OWEN,
Plain tiffs,
vs.
DERIK L. SMITH and JESSIC A R.

)
)

Case No.

)

CV34- 18-756

)

SMITH,
Defen dants.

)
)

DEPOS ITION OF
DERIK SMITH
TAKEN NOVEMBER 20, 2018

REPORTED BY:
DIANA WEINBERGER, CSR No. 727, RPR
Notary Public
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2

THE DEPOSITION OF DERIK SMITH was taken on

1
2

behalf of the Plaintiffs at the Minidoka County District

3

Court, 715 G Street, Rupert, Idaho, commencing at

4

1:30 p.m. on November 20, 2018, before Diana Weinberger,

5

Certified Shorthand Reporter and Notary Public within

6

and for the State of Idaho, in the above-entitled

7

matter.
APPEARANCES:

8
9

For Plaintiffs:

10

Carl E. Owen, prose

11

BY MR. CARLE. OWEN

12

P.O. Box 723

13

Rupert, Idaho

14

carleowen@gmail.co m

15

83350

For Defendants:

16

Chisholm Law Office

17

BY MR. DONALD J. CHISHOLM

18

P.O. Box 1118

19

Burley, Idaho

20

chisolm@pmt.org

83318

21
22

ALSO PRESENT:

23

Anita Owen

24

Jessica Smith

25
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I N D E X

1
2

TESTIMONY OF DERIK SMITH

PAGE

3

Examination By Mr. Owen

4

4

E X H I B I T S

5
6

NO.

7

Exh 1

DESCRIPTION

PAGE

July 27, 2018 email from Derik Smith 46
to Carl, Chisholm

8

9

Exh 2

Aerial photograph

55

10

Exh 3

Simple Request

66
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Derik Smith - November 20, 2018

DERIK SMITH,

1
2

first duly sworn to tell the truth relating to said

3

cause, testifie d as follows:
EXAMINATION

4
5

6

QUESTIONS BY MR. OWEN:
Q.

Okay, Derik, I'd like to ask you some

7

question s, and if it's not clear, please ask for

8

clarific ation.

9

A.

Okay.

10

Q.

And if you do not ask for clarific ation,

11

I'll assume that you did understa nd the question .

12

You're not to consult with your attorney on question s,

13

and please give a verbal answer to the question s.

14

A.

Okay.

15

Q.

Would you give your full name and how you'd

16

17
18

like it to appear on the depositi on?
A.

My full name is Derik Lafayet te Smith.

Derik Smith is fine.

19

Q.

Have you had a depositi on taken before?

20

A.

I have not.

21

Q.

Have you been involved in a lawsuit other

22

than this one?

23

A.

No.

24

Q.

Have you ever been arrested ?

25

A.

No.
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Derik Smith - November 20, 2018

1

2

Q.

Have you ever had to appear in a court for

any violat ions of the law?

3

A.

Yes.

4

Q.

What type?

5

A.

Traffi c violat ion.

6

Q.

One or more?

7

A.

One, I believ e.

8

Q.

Today have you taken any medica tion or drugs

9

10

that might preven t you from giving a full and
respon sive, truthf ul answer ?

11

A.

No.

12

Q.

How long have you lived in Idaho, and in

13

what counti es?
A.

14

I've lived in and out of Idaho variou s times

15

in my life, but the most recent ly we moved back to Idaho

16

in 2013, July of 2013.

17

Previo us to that I have lived in (unint elligib le)

18

County , from 2010 to 2012, in Madiso n County from

19

2008 -- sorry, 2007 to 2010, and previo us to that I

20

lived in Idaho County from 1997 to 2004.

21
22

25

Q.

And how long have you lived here in Minido ka

A.

Just over a year.

Q.

'17.

County ?

23
24

We moved to Bonne ville County .

We moved here in August

of '17.
Do you rent or own your residen ce?
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Derik Smith - November 20, 2018

1

A.

Own.

2

Q.

Did you review any documen ts to prepare for

3

this deposit ion today?

4

A.

Yes.

5

Q.

What type of documen ts did you review?

6

A.

Commun ication that we've had back and forth,

7

court filings, surveys , photogr aphs.
Did you bring any of those documen ts with

8

Q.

9

you today?

10

A.

I brought some for referenc e if needed, yes.

11

Q.

Are you current ly employe d?

12

A.

Yes.

13

Q.

What's the name of your employe r, and what

14

type of work do you perform?

16
17

18

My employe r is Packagin g Corpora tion of

A.

15

I am a member of the local sales team.

America .

Q.

Have you had prior farming or agricul ture

experien ce?

19

A.

Yes.

20

Q.

In what locale?

21

A.

In Idaho County, Idaho.

22

Q.

What type of farming?

23

A.

Dry farm, mostly wheat, also hay, as well as

24

cattle operatio ns.

25

Q.

Have you served in the military ?
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1

A.

I have not.

2

Q.

Thank you.

3

7

I salute those who have.
Were you coached by your

attorney on how to answer depositio n questions ?

4

A.

No.

5

Q.

Are you familiar with the Idaho laws on

6

trespassin g?
A.

7

I don't know them in particula r, but I know
I would

8

that -- as much as the general public knows.

9

say I'm familiar with general trespassin g laws.

10

Q.

Would you consider trespassin g a crime?

11

A.

Yes.

12

Q.

Do you recall receiving court papers on the

13

25th of September this year?
A.

14
15

I don't

recall if that was the specific date.
Q.

16
17

I remember receiving court papers.

On the day that you received the court

papers, did you call the Rupert police on me?

18

A.

Yes.

19

Q.

And for what reason?

20

A.

My wife had called me earlier that day,

21

while I was at work, and she was home alone with our

22

child.

23

past our house multiple times and stop in front of our

24

house.

25

that afternoon to report the incident.

And she had reported that she noticed you drive

She was nervous at that, so we called the police
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1

evening, when I was home, I was actually leaving town,

2

and on 8th Street I passed you driving toward our house,

3

so I

4

saw you drive past our home again, I called the police,

5

because we were worried.

turned around and went towards our house.

Q.

6
7

When I

Was that the day you were served with the

court papers?

8

A.

Yes.

9

Q.

And when you called the police again, what

10

were you worried about?
A.

11

I was concerned for our safety.

I wasn't

12

sure why you were there, so we were concerned for our

13

safety.
Q.

14
15

Did you obtain a copy of the police report

when you called the police?

16

A.

Yes.

17

Q.

Does that reflect basically what you just

19

A.

Yes.

20

Q.

Did you mention to the process server that

18

21

said?

you were concerned about people walking by your house?
A.

22

No.

MR. OWEN:

23

Can I show document No. 2?

Don, this is a copy of the survey.

24

you.

25

copy of that?
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1

MR. CHISHOLM:

2

MR. OWEN:

3

MR. CHISHOLM:

4

copies .

5

BY MR. OWEN:
Q.

6
7

9

Which one is that?

March 23rd.
No.

That's fine.

I've got

Would you famili arize yourse lf and see if

you recogn ize that docume nt?

8

A.

I do recogn ize that docume nt.

9

Q.

I know the print is very small on the front

10

of the survey , but I made it larger on the second page.

11

There was a disclai mer on the face of the survey .

12

you read that previo usly?
Yeah, I've read that.

13

A.

Yes.

14

Q.

Would you read that disclai mer?

15

MR. CHISHOLM:

I object on the ground s that

17

the docume nt speaks for itself .

18

answer .
MR. OWEN:

19

right now.

You can go ahead and

It's not entere d into eviden ce

It's just to show.
MR. CHISHOLM:

21
22

Probab ly

the second page would be easier .

16

20

Did

Well, the docume nt still

speaks for itself .
MR. OWEN:

23
24

entere d.

25

record .

I unders tand, but it's not being

So I'd like you to read the disclai mer for the
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THE WITNESS :

1

Title Policy Note.

10

This

2

survey was complet ed by the surveyo r without the benefit

3

of a title policy, title commitm ent, or any other form,

4

title search, easemen t -- sorry, I ' l l read it again from

5

here .

6

BY MR. OWEN:

7

Q.

That's okay .

8

A.

I have the same thing if you want me to read

9

it.

I 1 ll read it from this one.

10

Q.

Okay.

11

A.

Title Policy Note.

It's bigger.

This survey was

12

complet ed by the surveyo r without the benefit of a title

13

policy, title commitm ent, or any other form of a title

14

search.

15

exceptio ns to the property have not been provide d to or

16

research ed by the surveyo r.

17

complet ed by the ALTA, slash ACSM standard s.

18

property is subject to all easemen ts, encumbr ances, and

19

any other special exceptio ns current ly existing or of

20

public record.

Easemen ts, encumbr ances, and any other special

This survey was not
Survey

Q.

Are you aware of who ordered that survey,

23

A.

I don't understa nd the question .

24

Q.

In other words, somebod y had to contact the

21
22

25

Derik?

surveyo r and said, I want to have a surveyo r.
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1

A.

So who contac ted the survey or?

2

Q.

Yes.

3

A.

Yes.

4

Q.

Were you presen t during the survey ?

5

A.

No.

6

Q.

Did you pay for the survey ?

7

A.

No.

8

Q.

Thank you.

Amy Halste ad of Wester ra Real Estate .

I didn't direct ly pay for the survey .

MR. OWEN:

9

Do you have the legal descri ption

10

docume nt that shows the legal descri ption?

11

BY MR. OWEN:

12

Q.

I'm going to show you the Wester ra Realty

13

survey legal descri ption.

14

MR. CHISHOLM:

15

18

Do you need a copy of that?
Why don't you give it a

number so the record will be clear what it is.
MR. OWEN:

16
17

11

Show Docume nt 11.

BY MR. OWEN:

Q.

Will you look at that and famili arize

19

yourse lf with that?

20

you've seen before ?

Does that appear to be a docume nt

21

A.

Yes.

22

Q.

There' s an asteris k right at the, looks like
Would you read that partic ular

23

third paragr aph.

24

senten ce for the record?

25

A.

Here.
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1

Q.

3

Yes, sir.
MR. CHISHOLM:

2

12

Object again.

The documen t

speaks for itself.
Objectio n is noted.

4

MR. OWEN:

5

THE WITNESS:

Fence, north 88 degrees ,
In parenth esis,

6

42 minutes , 23 seconds east.

7

N89 degrees , 09 minutes east recorded , REC, parenth eses,

8

close parenth eses, for a distance of 609.94 feet, open

9

parenth eses, 613.75 feet, REC, period, close

10

parenth eses, to a half-inc h rebar.

11

BY MR. OWEN:

12

Q.

Thank you.

Are you familia r with whether or

13

not the surveyo r found that half-inc h rebar mention ed on

14

the documen t?

15

A.

He placed that rebar per the survey.

16

Q.

I'm talking about the existing one-hal f-inch

17

rebar mention ed in that sentenc e.

18

A.

I don't understa nd the question .

19

Q.

The measurem ent goes from a point of
In this case the monumen t was

20

beginnin g to a monumen t.

21

a half-inc h rebar.

22

surveyo r found that monumen t, that half-inc h rebar at

23

the 609.94 foot mark?

Are you familia r whether or not the

24

A.

The survey records that he placed a rebar.

25

Q.

Okay.

Do you know if he actually found the
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1

survey marker that's mentioned on that sentence you just

2

read?

3

A.

I do not know.

4

Q.

On that same sentence that you read, it

5

mentioned a 613.75 foot point.

6

refers to?

7

A.

8

Q.

Do you know what caused the differenc e

between 609.94 foot and 613.75 foot?
A.

11

12

It refers to the previousl y recorded

distance of that line.

9

10

Do you know what that

My understan ding, it was an error in the

previous survey.

13

Q.

And which previous survey would that be?

14

A.

The survey which establish ed the previous

15

recorded, which was a survey from 1978, done by Idaho

16

Land Surveys.

17

Q.

And what property did that survey?

18

A.

It appears to have surveyed five parcels.

19

Q.

Was one of those parcels yours?

20

A.

One of those parcels was the parcel I own

Q.

Was one of those parcels mine, or my

21
22
23

today.

family's?

24

A.

Yes.

25

Q.

Do you know if it was an error, or do you
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1

know if the error has been correc ted or not?
A.

2
3

Yes .

It has been.

There are multip le

survey s to substa ntiate the correc tion.
What correc ted it?

What caused it to be

4

Q.

5

correc ted?

6

A.

Survey s that have been done since that time.

7

Q.

Can you provid e a specif ic?

8

A.

I can.

9

This was the survey done at that

time, referen ce from 1978.
Give that a deposi tion

10

MR. CHISHOLM:

11

exhibi t number so we've got a record .

12

BY MR. OWEN:
Q.

13

14
15

Can you point me to where the correc tion was

made?
MR. CHISHOLM:

Let's give it a number , and
But I want the record to

16

then he can answer that.

17

reflec t what exhibi t you're talking about.

18

MR. OWEN:

Okay.

19

to enter into the record?

20

MR. CHISHOLM:

This is someth ing you wish

You're asking questio ns about

21

it, and I want to have it noted in the record as to what

22

docume nt that is, so it needs a number .

23

Plaint iff's number or a Defend ant's number .

24

deposi tion exhibi t number , just for keepin g track.

25

That's the way we do that.
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MR. OWEN:

1

2

4
5

6
7

Can we go off the record for just

a moment?
(A discussi on was held off the record.)

3

BY MR. OWEN:
Q.

I'm going to ask you to describe this

documen t for the record, what it represe nts.
A.

It's the

a copy of a survey from 1978,

8

done of the property of Bill and Tom Nichols by Idaho

9

Land Surveys .

The date on the survey is 5/17/78 .

10

Q.

Is that a matter of record somewhe re?

11

A.

I don't understa nd the question .

12

Q.

Is that survey a matter of record somewhe re

13

in this county?

14

A.

I don't know.

15

Q.

Where did you obtain it?

16

A.

From -- I believe Desert West Surveys ,

17
18

Desert West Land Survey.

Q.

Okay.

15

And you were going to show me on the

19

survey where the correcti on of the two measure ments,

20

609 feet and 613.75 feet?

21

correcte d that?

You said this survey

22

A.

I don't understa nd the question .

23

Q.

You previou sly said that this survey

24

correcte d the differen ce between the 609.94 foot

25

measurem ent and the 613.75 foot measure ment.
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1

A.

That's not correc t.

2

Q.

Okay.

3

A.

This is the origin al survey from 1978, which

4

indica tes the 613 feet.
Q.

5
6

You didn't?

So from 1978, the correc t point for the two

measur ements is 613.75 ?
A.

7

On this survey it was, but there have been a

8

number of correc tions on other survey s since that time.

9

This is a survey by Desert West Land Survey s in 1982.

10

Q.

Is that a matter of record in the county ?

11

A.

Yes.

12

Q.

And what does it show as far as a

13

correc tion?
A.

14

It shows a differ ent angle of this line
On

15

betwee n these two, 16th marker , the sectio n marker s.

16

the

17

16 minute s east.

18

1982 survey , that angle of that line, which is the line

19

that goes up 125 West Road, was adjuste d and correc ted

20

to north O degree s 7 minute s and 36 second s east.

21
22

23

1

78 survey it shows an angle of north O degree s

Q.

As early as four years later, on this

Is that from the point of beginn ing in the

middle of the road?
A.

It does not referen ce the point of beginn ing
It referen ces

24

of our survey s, if that's what you mean.

25

this line, which is my wester n proper ty line, your
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1

western property line, and the line on which is found

2

that 16th corner, which is the point of beginning I

3

think you're referring to.

4
5

Q.

And you're saying that it corrected a

previous survey
sorry.

Continue.

6

A.

I'm saying

7

Q.

You're saying it corrected a previous survey

8
9

of 1978 with a different degree of measureme nt or angle?
A.

It reads a different angle of this 16th

10

section line, which is a boundary that both of our

11

propertie s have to the west.

12

was used in 1984, on a survey completed by Moon and

13

Associate s.

14

recognize s this section line, which is both of our

15

western property boundarie s, as south 0 degrees,

16

7 minutes, 36 seconds west, which is the same trajectory

17

as the one from the '82 survey.

That same degree of angle

It's also a record survey.

It again

So again, changing the actual -- this line,

18
19

which would change the point that lies on that line.

20

Then in 1993, there was a survey done from Maro Winmill.

21

Q.

M-a-r-o

22

A.

M-a-r-o, W-i-n-m-i -1-1.

It's the property

23

that sits just west of my northwest corner and

24

kitty-cor ner to the southwest from your property.

25

the 1993, at this survey, they calculate d and set this
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1

16th section corner pin in the middle of the road.

2

Q.

And who did that survey?

3

A.

This survey was complete d by Desert West, by

4

Steven Pearson , in 1993, for Maro Winmill , also a record

5

survey.

6

set the 16th section pin in a differen t location than

7

was set or calcula ted here.

In that survey they correct ly identifi ed and

8

Q.

In the middle of the road?

9

A.

In the middle of the road.

So since 1993,

10

that has been the set, establis hed, and recorded ,

11

recogniz ed, section corner, 16th corner, as can be seen

12

in a survey from 2013, for the property of Steven and

13

Karma Ethring ton, complet ed by Trevor Reno of Desert

14

West Land Surveys , where he likewise found, located that

15

pin and used it as a referenc e point when surveyin g

16

their property .
Subsequ ent to that, in 2015, that correct

17

18

point was also used and referenc ed as a point when

19

surveyin g propert ies for, again, for Steve and Karma

20

Ethring ton, the property that sits west of many of our

21

neighbo rs to the west.

22

establis hed using multipl e surveys , at least since 1993,

23

with changes since the origina l survey from

24

25

Q.

So this point has been set and

1

78.

So with differe nt measure ments on file, how

would you determin e which one is correct?
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I don't know.

1

A.

I'm not a surveyor.

2

Q.

I mean, are you making an assumptio n that

3

that point that you mentioned is correct and the other

4

points that were different are incorrect ?
A.

5

I'm not making any assumptio ns.

I'm just

6

making statement s that since 1993, the point, as it's

7

marked in the road today and has been recorded on

8

multiple surveys, is the one that's been establish ed and

9

used on all of these surveys, for at least the last 25

10

years.

11

Q.

Are you talking about the steel pin?

12

A.

Yes.

13

Q.

Do those surveys show an east line from that

The steel pin in the road.

14

steel pin in the middle of the road, where the

15

measureme nt

16

Does either of those surveys show a 609.94 foot east

17

line, or a 613.75 foot?

we have two measureme nts in question.

18

A.

No. None of them do.

19

Q.

Would you be willing to provide copies of

20

those surveys to us for our files?

21

A.

Yes.

22

Q.

Thank you.

23
24

25

Do you recall placing a T-post

at the east end of mine and your propertie s?
A.

On April 21st, after I had closed on the

property, I wanted to ensure that I could find my survey
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1

markers in the future, as grass grew and other things

2

happene d, so I marked with T-posts every one of my

3

survey markers of the survey that had been done on

4

March 23rd.

5

your propert y.

Q.

6
7

10

How did you determin e the southea st corner

of my property ?
A.

8
9

One of those was at the southea st corner of

By the survey markers that were placed by an

Idaho certifie d surveyo r.
was.

I didn't calcula te where that

I just placed T-posts by the survey markers .

11

Q.

Do you recall when you first met me?

12

A.

Yes.

13

Q.

Did you tell me that you were placing the

14

T-post to claim that portion of property ?

15

A.

I don't understa nd the question .

16

Q.

Okay.

17

When you and I first met, we had a

convers ation; is that correct?

18

A.

That is correct .

19

Q.

And during that convers ation, did you tell

20
21

did I object to the T-post?

me that
A.

You indicate d that you thought T-post was -We spoke

22

the T-post hadn't been placed when we spoke.

23

after I had placed a T-post at my northea st corner,

24

where it borders Mike Child's property .

25

walking towards the other survey stake, you and two

Page 413

As I was

Derik Smith - November 20, 2018

1

other individua ls drove over in a pickup and we spoke.

2

You indicated that you thought the survey marker was in

3

the wrong place, and I sent you -- I e-mailed you, from

4

my phone, in that conversat ion a copy of my survey and

5

my legal descriptio n.

6

it was in the wrong place.

7

there, and after that I placed the T-post to mark that

8

survey marker.

You let me know that you thought
You objected to it being

9

Q.

How soon after that conversat ion?

10

A.

As long as it took me to walk the hundred

11

feet from where we spoke to where the survey marker was.

12

Q.

That same day?

13

A.

That same day.

14

Q.

Thank you.

15

So was it your understan ding I

was placing that marker in dispute?
A.

I understoo d that you didn't agree with my

18

Q.

Thank you.

19

it was in dispute?

20

A.

I don't recall.

21

Q.

Do you recall me stating to you that if you

16
17

survey.
Did I tell you specifica lly that

22

were going to claim that much property, that you would

23

have to do it through the court system?

24

25

21

A.

I recall that on that day you made claims

that you would fight it in court if you had to, the very

Page 414

Derik Smith - November 20, 2018

1

first time we met.

2

Q.

3

Thank you.

22

When did you purcha se your

proper ty that you own today?

4

A.

Which proper ty?

5

Q.

The one with the alfalf a field on it.

6

A.

That border s your proper ty?

7

Q.

Correc t.

8

A.

We closed on that proper ty April 11, 2018.

9

Q.

Did you pay in full for the proper ty?

10

A.

No.

11

Q.

How did you pay for the proper ty?

12

A.

We have a loan with Northw est Farm Credit

13

Servic es.

14

Q.

For all of the proper ty or a portion ?

15

A.

No.

We placed a down paymen t, and the rest

16

was with a -- the loan from Northw est Farm Credit

17

Servic es.
Q.

18

Okay.

That March 23rd survey that you

19

review ed, have you had any survey s conduc ted since that

20

date?

21

A.

We've not had any survey s conduc ted.

On

22

Septem ber 14th I paid Desert West Survey to come back

23

and mark the north line of that March 23rd survey , from

24

the road to the point at your southe ast corner .

25

Q.

When you say the north line, where exactl y
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1

23

are you referri ng to there?

2

A.

I had them mark your and my shared bounda ry,
As we both know,

3

accord ing to this March 23rd survey .

4

there' s trees.

5

the point in the road to the point at your southw est

6

corner , so

There wasn't a direct line of sight from

7

MR. CHISHOLM:

8

THE WITNES S:

9

Southe ast.
Southe ast, thank you.

From

the point in the road to your southe ast corner , I had

10

them come back and put multip le wooden stakes with

11

orange flags to show where that line is at multip le

12

points .

13

BY MR. OWEN:
Q.

14

If the trees were in the way for the

15

origin al survey , wouldn 't they have been in the way for

16

puttin g flags or survey marker s down?
A.

17

Survey ors don't use line of sight.

18

would use GPS.

19

points .

They

They don't need line of sight to set

20

Q.

So the trees would not inhibi t?

21

A.

That's correc t.

22

Q.

So do you know why they did not place

23
24

25

marker s on the March 23rd date?
A.

Becaus e they just marked the corner s.

They'r e points , and there' s just straig ht lines betwee n
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1

those.

2

to.

They didn't have any need to, they weren't asked

MR. OWEN:

3
4

24

Can I see Show Documen t No. 4?

BY MR. OWEN:

Q.

5

This is a copy of a Bankrup tcy Trustee Deed
our property .

Sorry.

6

which delinea tes my property

7

think you've seen it before, but if you'd take a moment

8

to just familia rize yoursel f with it.

9

paragrap h on that -MR. CHISHOLM:

10

Okay.

I

The last

I object to you using this
If you want to show

11

documen t as an incompl ete documen t.

12

him the entire documen t, that's fine, but I don't want

13

to have a record made on part of the documen t.

14

now on I want the court reporte r to be putting the court

15

reporte r's mark on these documen ts, instead of using

16

your numberi ng system, because this has to be made part

17

of the record.
MR. OWEN:

18

(A

19
20

And from

Off record again, please.

discuss ion was held off the record.)

BY MR. OWEN:
Q.

Do you still have a copy of Show Documen t

23

A.

Yes.

24

Q.

And I just want to ask a question about that

21
22

25

No. 4?

last paragrap h.

It describe s the point of beginnin g,
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25

1

and then back to the point of beginn ing, that last

2

paragr aph.

3

it's a 2009 survey .

4

Okay?

And my only clarifi cation on this docume nt,
That's marked at the top, 2009.

5

A.

I don't see that.

6

Q.

Do you see Instrum ent No. 49853 at the top?

7

A.

Yes.

8

Q.

Undern eath that it says Rupert , Idaho?

9

A.

Yes.

10

Q.

6/9/200 8?

11

A.

Yes.

12

Q.

Thank you.

13

A.

I don't recall it being a 2008 survey .

14

I'm sorry.
The

2008 docume nt -- it was record ed in 2008.
Q.

15

16

So it's a 2008 docume nt.

It was record ed in 2008.

It's a deed.

not a survey .
You had said survey .

17

A.

Okay.

18

Q.

Thank you.

I'm sorry.

If you'd just read

19

that first senten ce in that bottom paragr aph for the

20

record .

21

It's

A.

Beginn ing at the southw est corner of the

22

northe ast quarte r, northe ast quarte r of said Sectio n 7,

23

which point shall be known as the true point of

24

beginn ing.

25

Q.

And the remain der.
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1

A.

The rest, the next sentence?

2

Q.

No.

3

A.

Fence, north 89 degrees 9 minutes east, for

4

The rest of that sentence.

613.75 feet to a point.
Q.

5

Thank you.

Now, this survey -- not
And it

6

survey -- I'm sorry, deed, was recorded in 2008.

7

mentions 613.75 as the east measurement point.

8

the surveys you mentioned, you said was 609.94 feet; is

9

that correct?
A.

10

The survey that was completed on March 23rd

11

had that measurement, though it wasn't a legal

12

description of your property.
Q.

13
14

Some of

But it did show that 613.75 was recorded.

Did it not?

15

A.

Was recorded as 613.75?

16

Q.

Thank you.

Correct.

Yes.

So on that paragraph, that last

17

paragraph do you see any reference at all to a

18

measurement of 609.94 feet?

19

A.

No.

20

Q.

Thank you.

21

A.

Would you like this back?

22

Q.

If you guys need to keep a copy, that's

I have copies.

The surveys and deeds that you

23

fine.

24

and I have reviewed today, they start both at the end,

25

or at the center mark in the middle of 125 West Road; is
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1
2

that correct?

A.

My survey from March 23rd starts at the

3

point in the center of the road as it's marked today.

4

That's correct .

5

descrip tion you're using from the survey in '78 started

6

at an incorre ctly calcula ted point that's not the same

7

point that's marked today.

8
9

10

Q.

I believe the survey -- the legal

Would you agree that the degrees going from

the point of beginnin g in the middle of the road differ
from your survey and my deed?

11

A.

Clearly .

12

Q.

Okay.

You mention ed earlier that surveyo rs

13

use GPS, and they don't necessa rily place wooden stakes

14

with flags as they survey.

15

another point.

16

A.

18

I'm not a surveyo r.
I object on the ground that's

not a correct charact erizatio n of his testimon y.
MR. OWEN:

19
20

clarific ation.

21

BY MR. OWEN:

22

Is that a correct stateme nt?

MS. CHISHOLM:

17

They shoot from one point to

Q.

That's what I'm asking for,

Is that what you meant to say when you
You said -- to my

23

describe d the survey markers ?

24

understa nding, you said that the surveyo r uses GPS.

25

that portion correct?
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1

A.

I believe that's true.

2

Q.

I understa nd that.

28

I'm not a surveyo r.

And that they can shoot

3

from one point to the other without putting wooden

4

stakes with ribbons ; is that correct?

5

A.

I don't understa nd the question .

6

Q.

Is that your understa nding, that they can

7

shoot from Point A to Point B without placing wooden

8

stakes with ribbons between the two points?

9

10
11

A.

I don't understa nd the technic al things that

happen in a survey.

Q.

I'm not trying to make you a surveyo r.

I'm

If, when a

12

just asking you what your understa nding is.

13

surveyo r comes out to shoot from Point A to Point B, is

14

it your understa nding that they do place wooden stakes

15

or that they do not place wooden stakes?

16

A.

I'm sorry, Carl.

17

they're instruct ed?

18

I'm sorry.

19

Q.

I don't understa nd.

When

I don't understa nd the question .

You said you were somewha t familia r with
And you said they shoot from

20

some surveys , okay?

21

Point A to Point Band that they use GPS; is that

22

correct?

23

A.

That's correct .

24

Q.

In this particu lar instance , on March 23rd,

25

did they place wooden stakes from the beginnin g of the
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1

road to the point where you put your T-post at

2

609.94 feet?
A.

3

No.

They circled , with orange paint, the
They placed a pin east

4

point in the middle of the road.

5

of that, 600-and- some-od d feet, and they did put one

6

wooden stake with a flag to mark where that pin was.

7

There were no pins on the 23rd of March placed in

8

between those two points.
Q.

9

10

29

Were there any wooden stakes with ribbons

placed on March 23rd?
A.

11

They placed them at each of the survey

12

points, and I pulled those out when I placed my T-posts ,

13

which I felt like was a more permane nt way to find those

14

survey markers .
Q.

15

Okay.

Let's go back to the March 23rd
Was there -- how many

16

survey again for just a moment.

17

stakes were placed by the surveyo r on March 23rd?

18

A.

What kind of stakes?

19

Q.

A wooden stake with a

A.

There would have been one, two, three, four,

20
21
22
23

ribbon, a red or pink

ribbon.

five, and then he circled two points in the road.

Q.

I'm talking about our boundar y, our southern
How many stakes were placed by the surveyo r

24

boundar y.

25

on March 23rd along our shared boundary ?
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A.

1

One.

30

At this point -- at your southeast

There was a pin, an actual survey steel pin,

2

corner.

3

and a wooden stake with an orange flag to easily find

4

that pin in tall grass.
Q.

And that was placed by the surveyor; is that

7

A.

Yes.

8

Q.

Now, what changed between March 23rd and

5
6

9

10

correct?

September 14th this year, as far as wooden stakes, if
there were two on March 23rd?

11

A.

There was one on March 23rd.

12

Q.

I'm sorry, one.

You did mention there was

13

one at the far east end, where Mr. Child's property

14

starts?

15
16

A.

You were asking specifica lly about our

shared boundary.

17

Q.

One stake?

18

A.

At your southeast corner; correct.

19

Q.

On September 14th, were there additiona l

20

21

stakes placed?
A.

Yes.

As I mentioned earlier, I paid Desert

22

West Land Survey to come back and mark this line at

23

various points, so that we could clearly see where that

24

line went through trees and other obstacles .

25

Q.

Do you recall me requestin g with you that

Page 423

31

Derik Smith - November 20, 2018

1

you and I could place those markers?

2

A.

3

come back.

4

be present .

5
6

Q.

I remember you asking to have my surveyor
I don't remember you specifica lly asking to

Okay.

Do you recall when you hired an

attorney to represent you in the land dispute?

7

A.

Not specifica lly.

8

Q.

Would July 17, 2018, sound about right?

9

A.

I couldn't say without looking back at my

10

emails or records or -- to see when I contacted Don.
MR. OWEN:

11
12
13

Can I see Show Document No. 5?

BY MR. OWEN:

Q.

This is Show Document No. 5, which is a
Would

14

letter from your attorney dated July 17, 2018.

15

you familiariz e yourself -- you were carbon copied on

16

this -- with that document.
MR . OWEN:

17
18
19

Do you have Show Document 5?

BY MR. OWEN:
Q.

On that letter from your attorney, on the

20

fourth paragraph down, where it starts:

21

discussed the survey.

I have also

22

A.

Um-hum.

23

Q.

Would you read that paragraph for the

24

25

record, please?
A.

'
the survey issues with
I have also discussed
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He says Lloyd

1

Trevor Reno of Desert West Land Surveys .

2

(uninte lligible } of Idaho Land Surveys had incorre ctly

3

located the 16th section corner 3.8 west and 1.1 feet

4

south of its correct location .

5

the two surveys makes a slight differen ce in your common

6

boundar y with Smiths, but the southea st corner of your

7

property is the same under both surveys .

Q.

8
9

10

Thank you.

The differen ce between

Now, that paragrap h indicate s
Do

there was an incorre ct 16th section corner marker.
you agree with that?

A.

11

I agree that's what the stateme nt says, yes.
MR. CHISHOLM:

12

I object to the

It doesn't say anything about the

13

charact erizatio n.

14

marker.

15

doesn't say there's a marker.

16

the 16th section corner for the northea st quarter of

17

that section .

18

marker located at that point.

It doesn't say anything about a marker.

20

21

It just says he located

But it doesn't say that there was any

MR. OWEN:

19

It

Okay.

Let me correct that.

BY MR. OWEN:

Q.

In that paragrap h, it specific ally says that

22

Idaho Land Surveys had incorre ctly located the 16th

23

section corner.

24

the 16th section corner?

25

A.

Do you know if there was a marker at

When?
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1

Q.

At any point.

2

A.

I know there's one there now.

3

Q.

Do you have an idea of when it was placed

A.

I don't.

4

there?

5

Actually,

I do.

It was set there

this survey that I

6

in 1993, according to this record,

7

indicated earlier.

8

indicates that that five-eigh ths rebar was set in 1993.

9

But I don't know that that's the one that's there today.

This survey from a Maro Winmill

10

Q.

And who did that particula r survey?

11

A.

Steven Pearson.

12

Q.

And what company?

13

A.

Desert West Land Surveys.

14

Q.

Desert West.

15

And that's the same surveyor

that -- on the March 23rd?
Trevor Reno of Desert West Land

A.

No.

18

Q.

Same company?

19

A.

Same company.

20

Q.

Thank you.

16
17

Surveys.

that Idaho Land Surveys had incorrect ly located

21

was

22

the 16th corner.

23

correct point is?

24

A.

25

And that paragraph mentioned i t

Again,

How would someone determine what the

I'm not a surveyor, but we've spoken

to various surveyors , and they've indicated that i t
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1

2

34

wasn't done correct ly on that survey.

Q.

From a standpo int of deeds and legal

3

descrip tions, do you know if it's been correcte d on

4

those documen ts?

5

A.

It was correcte d on mine, so if you look at

6

the previou s deed for my property , it had a differen t

7

legal descrip tion than the current deed.

8

the county required a survey.

9

buy our property this spring, the county looked at the

That's because

So when we were going to

10

legal descrip tion, and they determin ed, using a deed

11

plotter , than our survey was not correct and our legal

12

descrip tion was not complet e.

13

was the termino logy they used.

14

The pins didn't close,

They took our legal descrip tion, feet and

15

angles, they punched it into a compute r and said, if you

16

start at any point and follow those measure ments, it

17

doesn't come back to the same point of beginnin g.

18

the county, the assesso r's office in Minidok a County,

19

acknowl edged and noticed that, when we were going to

20

close on our property , they said, your legal descrip tion

21

is incompl ete, and before we could close the assesso r's

22

office required that we get a survey to correct our

23

legal descrip tion.

24

25

So

So some legal descrip tions have been,
includin g ours, have been correcte d since that time.
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1
2
3

Q.

35

You did have a survey based on the

assessor' s office telling you -A.

The March 23rd survey by Desert West Land
One, we

4

Surveys was completed because of two reasons.

5

put that was a contingen cy to purchase the ground, that

6

the seller provide a survey, because we feel that it's

7

good practice, if you're buying property in rural areas

8

in the county, to have that surveyed, so you know

9

precisely what you're buying.

And second, when the

10

assessor' s office reviewed our legal descriptio n before

11

closing, they required us to have that done to correct

12

the legal descriptio n.

13

So yes, our legal descriptio n has been

14

changed and corrected , according to the assessor' s

15

office, from the previous surveys.

16

from March 23rd of 2018, is the one that the county and

17

the assessor' s office has accepted as correct, because

18

they saw our other one as incorrect and incomplet e.

19

Q.

And now this survey,

Are you aware whether the tax assessor or

20

the county has accepted other surveys with different

21

coordinat es as correct?

22

A.

I don't know.

23

Q.

My legal descriptio n shows different
Would you

24

coordinat es, and it's a legal descriptio n.

25

consider that to be accepted by the county for -- as a
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1

legal or correct --

2

A.

I don't know.

3

Q.

On page 2 of that document, Derik, on the

4

bottom paragraph , I'm going to read that last paragraph

5

for the record, and see if it's correct as I'm reading

6

it:

7

you remove your stakes and no trespassin g signs from

8

their property within 10 days of the date of this

9

letter.

This letter is a demand on behalf of Smiths that

If you fail to do so, they will take

10

appropria te action to have the court determine that you

11

are trespassin g on their property, to have the boundary

12

line determine d by a judicial decree, and to have you

13

reimburse them for their cost and attorney fees.
Does that comport with what you read along?

14
15

A.

Yes.

16

Q.

So this is dated July 17th, this document?

17

A.

Okay.

18

Q.

Of 2018.

19

Now, this is November of 2018.

Do

you know what reason you did not seek a judicial decree?

20

A.

We have.

21

Q.

When did you do that?

22

A.

Through our answer and countercla im against

23

your complaint against us.
But this mentions a 10-day period.

24

Q.

Okay.

25

A.

And you didn't remove it within 10 days.
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Q.

1

2

Was there a reason why at that point

you did not seek a judicia l decree?
A.

3
4

Okay.

We were hopeful that we could have come to

some other agreeme nt.
Q.

5

In our discuss ions, did I tell you it was

6

fine with me to go to court and have the court settle

7

it?

8
9

10

A.

You made referenc e to court and going to

court and taking us to court and proving it in court in
almost every commun ication that we've had.
Q.

11

So you had an understa nding that I didn't

12

have an objectio n to going to court to let it be

13

settled?

14

A.

You've made that very clear.

15

Q.

Okay.

16

17

Thank you.

So what prompte d you

building a fence on Septemb er 14, 2018?
A.

It was clear to me that we weren't going

18

resolve our differen ces, so I intended to begin making

19

it clear where my land was based on that survey, and

20

using it as I saw fit.

21

Q.

22

the court?

23

A.

24
25

37

Without benefit of a judicia l decree through

I had a survey, a deed, a legal descrip tion

that said that property was mine.
Q.

At one point you intended to get a judicia l
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1

decree; is that correct?

2

A.

We saw that as an option, yes.

3

Q.

Did --

4

A.

Though as I went further I didn't see a

I felt that that property was mine, it had been

5

need.

6

surveyed , deeded, and all indicati ons were that the

7

property as it was surveyed was mine, and I didn't see

8

why that would be necessa ry.

Q.

9

10

You didn't see the need to go to court to

have the court settle the dispute?
A.

11

To me the facts were clear.

The surveys ,

12

the deeds, everyth ing indicate d that that property was

13

mine.
Q.

14
15

On Septemb er 14th, was there a no

trespass ing sign at the east portion of the propert ies?
A.

16

Someone , near the end of June, placed four

17

T-posts , ropes, vinyl poles, and no trespass ing signs on

18

my property inside my survey.

19

you had done that.

20

Q.

21

A.

Again, someone had posted T-posts and no

trespass ing signs inside my survey on my property , yes.

Q.

24

25

So on Septemb er 14th, no trespass ing signs

were clearly posted?

22
23

Later you indicate d that

fence,

So you'll agree that, when you built the

the no trespass ing signs were visible?
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1

A.

They were visibly on my property, yes.

2

Q.

And we mentioned that you and I have both

3

stated that going to court to settle the dispute would

4

be fine?

5

A.

I never said it would be fine.

6

Q.

You did not say it would be fine?

7

A.

No.

8

Q.

You didn't make a statement that if we can't

9

resolve it, that we'll go to court?
A.

10
11

I never made that statement , to my

recollect ion.
Q.

12

This demand letter indicates that, if a

13

trespassin g signs were not removed, that you would

14

proceed to a judicial decree; is that correct?

15

A.

I did not make that statement .

16

Q.

Who did?

17

A.

It was a letter from my attorney.

You asked

18

if I had made a statement that I was fine going to

19

court.

20

21
22
23
24

25

I did not make that statement .

Q.

Okay.

Before your attorney made that

statement , did you confer with him?
A.

Did I

-- I did confer with my attorney

before he made the statement , yes.
Q.

And when you got a copy of that letter, did

you raise any issues with that statement ?
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1

A.

No.

2

Q.

Why did you choose a barbed-wire fence on

3

September 14th?
A.

4

So, I looked at wire at Cal Ranch, at a

5

number of places, and the cheapest wire I could find was

6

at Home Depot in Twin Falls, and it was barbed-wire.

7

was the cheapest roll of quarter-mile wire I could find.

8

Q.

So you were basing your decision on price?

9

A.

I didn't see a need to spend more on a

10

different kind of wire.

Q.

11

12

It

On September 14, 2018, what time did you

begin building the fence?
A.

13

I met the Deputy Sheriff Pinther and the
The surveyor marked,

14

surveyor there at roughly 11:00.

15

with those wooden stakes and orange flags,

16

of the line between the two points in question, and

17

after he finished that and left, I began construction of

18

the fence.

19

Q.

20

home at that time?

21

A.

the location

Probably roughly 12:00 noon.
How did you know that my wife and I were not

I didn't know that.

In fact, I'd invited

22

the sheriff's department to come out, knock on your

23

door, and let you know what we were doing, based on

24

threats you had made previously if we were to build

25

fences.
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2

You mentio ned a threa t.

Q.

1

What threa t were

you referr ing to?
Twice .

A.

3

Once, on June 15th you and I had a

4

verba l conve rsatio n, where I knock ed on your door one

5

evenin g, we walke d out, looked at the one marke r that

6

was there at your south east corne r.

7

surve ys.

8

build a fence.

9

built a fence throug h that area, they would suffe r some

10

41

We talked about

That was the first time that I said I may
You made a statem ent that, if someo ne

kind of conse quenc es.
After that we have an email where you

11

12

indica ted -- an email to my attorn ey -- that if we built

13

a fence -- and I have the record of that -- I want to

14

make sure I get your words right.

15

2018, you said:

16

land, to includ e my garden spot, my front yard, and my

17

aspara gus patch for any use at all, you will be met with

18

resist ance, so I would advise you to grow your alfalf a

19

in peace , and leave me and my prope rty the hell alone .

An email dated 8/2 of

If you attem pt to use any portio n of my

20

Q.

And you consid ered that a threat ?

21

A.

Threa ts to be met with resist ance, and that

22

someo ne will face some sort of conse quenc es, I was

23

conce rned.

24

would come by and just let you know what we were doing .

25

You had also made statem ents that we had placed T-pos ts

So I asked the sheri ff's depart ment if they
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1

without letting you know, and you were upset about that,

2

so I just wanted to convey to you what we were doing,

3

that we were going to be surveying that property and

4

building a fence inside our surveyed property.

You

5

weren't home, as Deputy Sheriff Pinther found,

so he

6

called dispatch and was able to find a phone number for

7

you, where he called you in Twin Falls.
We had no prior knowledge that you wouldn't

8
9

be home that day.

We had scheduled the surveyor 10 days

10

to two weeks previous to that.

11

schedule would be that day.

12

Q.

I didn't know what your

Is it normal, if you're going to be

13

surveying on someone's property, that you contact the

14

property owner?

15
16

A.

I was surveying on my property as the

property owner.

17

Q.

So you didn't set foot on my property?

18

A.

No.

19

Q.

Okay.

20

Do you consider me filing a suit in

court as resistanc e to your placing the fence?

21

A.

I don't know.

22

Q.

Okay.

23
24

25

Did I agree -- did I seem to agree

with you placing the fence?
A.

No.

You clearly didn't.

You made many

statement s that you were going to tear it out when I
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1

left, that you were going take the fence down.
Q.

2

So when I filed in court, could that be

3

conside red a form of resistan ce to your placing the

4

fence?

5

A.

I don't know.

6

Q.

In your understa nding?

7

A.

It could be.

8

Q.

When you and I spoke on Septemb er 14, 2018

9

about the fence, do you recall telling me that you had

10

consulte d with your attorney about building the fence?

11

A.

Yes.

12

Q.

Do you recall telling me that your attorney

13

was the who one told you to build the fence?

14

A.

No.

15

Q.

And at the time that you built the fence,

16

you were aware that the boundar y lines were still in

17

dispute?

18
19

43

A.

I was aware that you did not agree with the

survey that had been conduct ed.

20

Q.

Would you conside r that a dispute?

21

A.

I felt like the facts were clear, the survey

22

was clear, everyth ing was clear, that that was my

23

property where I built the fence.

24

in my mind that I built the fence on my property .

25

Q.

There was no question

And did I indicate in any way that I felt
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1
2
3

4

A.

You indica ted in many ways that you felt

that was not corre ct.

Q.

Did I indic ate that it was in dispu te, in

other words , that you and I did not agree?

5

A.

Clear ly.

6

Q.

Thank you.

When you built the fence on

7

Septem ber 14, 2018, did the fence enclo se any of my

8

prope rty?

9

A.

Defin e enclo se.

10

Q.

Well, if I have prope rty at Point A, and

11

then the fence enclo ses that prope rty -MR. CHISHOLM:

12

Why don't you distin guish

13

betwe en real prope rty and perso nal prope rty so the

14

quest ion is under standa ble.

15

define it.

16

any real prope rty?

17

BY MR. OWEN:

18
19

20

44

Q.

Prope rty is both unles s you

Are you talkin g about perso nal prope rty or

Did you enclo se any real prope rty or

perso nal prope rty with your fence that belong ed to me?
A.

There are things that belong to you that are

21

south of my fence, that are on my side of the fence, on

22

my prope rty.

23

Q.

So that would be a yes?

24

A.

When I built the fence, there are items that

25

belong to you that are on my side of the fence.
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Q.

1

Prior to building the fence, did you

2

consider calling me, contactin g me, or having your

3

attorney contact me to let me know that was going to

4

happen?
A.

5
6

That's why I asked the sheriff's departmen t

to tell you that.

7

Q.

When did you do that?

8

A.

I had spoken with them previousl y, probably

9

10

a week or so before, and asked if they would be willing
to come out and do that.
Q.

11
12

Did you make any efforts to confer with me

or notify me that you were going to build a fence?
A.

13

14

45

No.

I didn't feel it was necessary , as the

fence is on my property.
Q.

15

And we agreed earlier that the fact whether

16

the fence is on your property or mine is in dispute, did

17

we not?

18
19
20

21

22

A.

I understoo d that you disagreed with the

Q.

Thank you.

survey.

taken of our two propertie s?
A.

25

Yes.
MR. OWEN:

23
24

Did you have an aerial photo

Can I see Exhibit 1?

BY MR. OWEN:
Q.

I'm going to show you a copy of an email
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1

from you dated July 27, 2018, with an attache d aerial

2

photog raph, and ask you to review that and see if that

3

accura tely shows what you sent to me on July 27, 2018.

4

MR. CHISHOLM:

5

MR. OWEN:

6

MR. CHISHOLM:

7

MR. OWEN:

8

MR. CHISHOLM:

9

12
13

Does this have a number ?

It's Exhibi t No. 1.
Will it be put in the record ?

It will be put in the record .
Let's have the court report er

mark it as an exhibi t, then.
(Exhib it No. 1 Marked .}

10
11

BY MR. OWEN:

Q.

Does that accura tely reflec t your

corresp ondenc e on July 27th with the aerial photog raph?

14

A.

Yes.

15

Q.

And there' s a black line drawn from -- I

16

don't know where it's drawn from, but it's either east

17

to west or west to east.

18

you believ e the proper ty bounda ry line to be?

19

A.

Does that accura tely show what

It was as good as a repres entatio n as I
It was meant to draw a

20

could make at the time, yes.

21

line from the point in the road from my survey and the

22

point at your southe ast corner , based on an aerial

23

pictur e and a line drawn on that pictur e.

24

25

46

Q.

Okay.

for the record :

I'd like to read from your July 27th,
The black line connec ts the two points
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1

of my survey, the point in the middle of 125 West and

2

the survey marker next to my T-post.

3

shows where our boundary is between the~e points.

This line clearly

When you say our boundary, are you referring

4
5

47

to mine and your boundary?

6

A.

Yes, I am.

7

Q.

It appears to me that your main and only

8

concern is satisfied by my survey, as this line does not

9

infringe on your driveway or grape patch circled on the

10

attached photo.
Do you see any difference between the line

11

12

you drew and the fence you erected on September 14,

13

2018?

14

A.

No.

Not much.

In fact, here's a later

15

aerial photo taken after the fence was erected, and it

16

shows, materially, a fence in the same spot as that

17

black line.

18

Q.

Do you have a copy of that for my records?

19

A.

You may have that one.

20

Q.

Thank you.

21

A.

As indicated on that picture, the arrows

22

indicate where the fence is, the stars indicate the

23

survey marker, again, in the center of the road, and

24

it's your southeast corner.

25

Q.

Would you compare a copy of this with the
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1

black line that you drew on --

3

page 2 of Exhibi t No. 1.

4

THE WITNES S:
page 3.

MR . CHISHOLM:

Right.

That's the black

line .
MR. OWEN:

8

9

There' s alread y a page 2, so

This, you mean?

6
7

Let's refer to that as being

MR. CHISHOLM:

2

5

48

Do you have an extra copy that we

could includ e with Exhibi t No. 1 as a page 3?
MR. CHISHOLM:

10

I'll leave this if you like.

11

If we're adding his photo to Exhibi t No. 1, why don't we

12

make sure that we make it clear that's what page 3 of

13

Exhibi t 1.

MR. OWEN:

14
15
16

17
18

Is that agreed ?
That is agreed .

BY MR. OWEN:

Q.

Do you see any differe nce betwee n the black

line and the fence on page 3 of Exhibi t No. 1?

A.

Clearl y, the black line was not indica ted as

19

a survey by any stretch of the imagin ation, and it may

20

look in a little differ ent positio n, but I would say,

21

materi ally, it's very simila r.

22
23

Q.

Do you notice on the photog raphs the trees

to the west portio n of my proper ty?

24

A.

Um-hum .

25

Q.

Did your fence enclos e any of those trees?
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1

A.

2

trees, no.

3

Q.

I didn't build the fence throug h those
I stoppe d at the east end of those trees.
Okay.

The trees run from the start of 125

4

West down throug h my front yard.

5

your fence enclos e any trees?
A.

6
7

49

In my front yard, did

I guess I don't unders tand your front yard.

The area south of your house?

8

Q.

Correc t?

9

A.

The fence does go throug h an area south of

10

your house.

11

Q.

Does it enclos e some trees?

12

A.

There are trees on both sides of the fence.

13

Q.

Does your fence enclos e some trees on the

14

south side of the proper ty?
A.

I really don't unders tand the questio n,

17

Q.

It's pretty easy.

18

A.

There are trees on the south side of the

15
16

19

Carl.

fence, yes.
Q.

20

And are those fenced inside the fence

I'm

21

sorry, are those trees inside the fence, or north of the

22

fence?
A.

23
24

25

Which trees?

There' s trees all over.

I'm

sorry.
MR. CHISHOLM:
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1

the questio ns.
I'm on .not asking anythin g.

2

MRS. OWEN:

3

MR. CHISHOLM:

4

yourse lf.

5

BY MR. OWEN:

Q.

6
7

A.

10

Would you agree to that?

Again, I would look at the area to the west

as your front yard, but I unders tand you're describ ing
it as an area to the south of your house.
Q.

11

12

You're trying to go inject

There are trees from what I consid er to be

my front yard.

8
9

50

In front of my house is what I'm referri ng

to as my front yard.

13

A.

Okay.

14

Q.

There are some trees in my front yard.

15

A.

Okay.

16

Q.

Are those trees enclos ed by the fence or

A.

The fence is a straig ht line.

17
18

not?
Some of those

19

trees are on the north side of the fence, hence on your

20

proper ty, and some on the south side of the fence, which

21

I would unders tand to be on my proper ty.

22

Q.

So you're saying your fence does not

23

enclos e, from what I'm calling the front yard, in front

24

of the house, does not enclos e the trees that were what

25

I consid ered to be in my front yard?
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A.

1

2

fence.
MR. CHISHOLM:

3
4

Again, there are trees on both sides of the

For the record, I'm going to

object to use of the word enclosed.

5

THE WITNESS:

6

MR. OWEN:

7

expression.

8

something.

You know, it's a pretty easy

When you build a fence, you're enclosing
Property, trees, personal property.
MR. CHISHOLM:

9

I'm struggling with that .

Did you ever hold cattle on

10

one side of the fence that's just on one side of the

11

property?
MR. OWEN:

12
13

absurdities.

14

BY MR. OWEN:

Q.

15
16

19
20

21

The fence simply demarcates a line; is that

correct?
MR. CHISHOLM:

17
18

I'm not going to get into

Good word.

BY MR. OWEN:

Q.

South of that line are some trees in my

front yard, enclosed, on the south side of that fence.
A.

There are trees on the south side of the

22

fence and on the south side of the survey markers, what

23

was surveyed as my property, yes.

24

Q.

Do you have an extra copy of this?

25

A.

You can have that one.

Page 444

51

Derik Smith - November 20, 2018

1
2
3

Q.

I was going to enter this as page 3 of

A.

I just have the one copy.

the --

4

MR. CHISHOLM:

5

MR. OWEN:

6

It's alread y marked as

I unders tand, but I'd like a copy

for my record s.
MR. CHISHOLM:

7
8

deposi tion.

9

BY MR. OWEN:

You'll get it back with the

10

Q.

You had a few copies .

11

A.

That's a differ ent photo.
MR. OWEN:

12
13

Exhibi t 1.

14

BY MR. OWEN:

15
16

17
18

Q.

We'll mark this as page 3 of

Did you instal l a camera on the south side

of the fence that you erected ?
A.

I did place a motion -activa ted camera on my

proper ty.

19

Q.

Does that record video or footage ?

20

A.

The camera has capab ility to record video,

21

but I did not have it set to that when it was install ed

22

on my proper ty.

23

Q.

What kind of setting --

24

A.

It was instal led with a setting that, when

25

52

motion -activa ted, when someth ing walked in front of or
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53

1

moved in front of the camera, it would take three still

2

photograp hs at 5- or 15-second intervals .

3

remember exactly the setting.

I don't

Q.

Those photograp hs, were they preserved by

6

A.

Yes.

7

Q.

Was that camera pointed onto my property?

8

A.

It was pointed to my fence, and some of your

4
5

9

10

11

you?
I have them.

property is in the backgroun d outside the fence.
Q.

And recently I noticed the camera is no

longer there.

12

A.

Yes.

13

Q.

Did you remove the camera?

14

A.

I did.

15

Q.

What need did you feel to have the camera in

16
17

the first place?
A.

You told me multiple times that you were

18

going to take the fence down when I left, and I felt it

19

is necessary to preserve my property and my fence built

20

on my property.

21
22
23
24

25

Q.

What changed your mind and had you remove

the camera?
A.

Once you filed the lawsuit, I felt the risk

of you taking the fence down was not there anymore.
Q.

Do you still have those still photos?
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1

A.

I do.

2

Q.

Approxim ately how many?

3

A.

There was 500 and some.

Most of them were

4

of the trees blowing in the wind, is generally what

5

activated the motion.
Q.

6

7

And the purpose for you putting the camera

up was to record or capture still photos of what?
A.

8
9

It was to protect my property and my fence

that I had built.
And you were placing it there to record what

10

Q.

11

type of activity?

12

A.

13

I put it there in the event that you took my

fence down.

Q.

14

Do you recall communic ation between you and

15

I to the effect that if you and I could not resolve the

16

land dispute, that we should let the court resolve that

17

dispute?

18
19
20

21
22

54

A.

You made that statement , or similar

statement s many times, yes.

Q.

Did you ask me to identify, on your aerial

photo, my garden spot?
A.

I don't recall.

I remember that I said that

23

I didn't know where the garden spot was, because there

24

was no sign of anything in the area being tilled or

25

planted, other than just grass that had been mowed.
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1

Q.

55

Did I provide you with a copy of your aerial

2

photo identifying a garden spot, an asparagus patch, and

3

what I considered to be my front yard?
A.

4

MR. OWEN:

5

BY MR. OWEN:
Q.

8
9

Do we have an Exhibit 2?

(Exhibit No. 2 Marked.)

6
7

Yes.

You asked me previously to identify my

garden spot on the photograph, the aerial photograph?
A.

10

I don•t remember if I asked that or not.

I

11

remember indicating that I didn 1 t know where the garden

12

was, or the garden spot was.

13

this back.

14

to identify that.
Q.

15

And I remember you sending

But I don•t remember specifically asking you

On Exhibit No. 1 on the bottom it says:

16

Please identify on this photo where your garden spot is

17

and where you believe the property line to be.
I don•t remember that I typed

A.

I apologize.

Q.

Okay.

Thank you.

Exhibit 1 is going to

21

speak for itself.

I 1 m sorry.

Exhibit 2.

22

You mentioned earlier that you did not make an effort to

23

contact me and inform me that you were going to build a

24

fence on the disputed property boundary.

18
19
20

25

that.

A.

I misspoke.

I asked the sheriff 1 s department to let you
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1

56

know.
Q.

2

You also mentioned that you did not make any

3

effort to contact me and talk with me before building

4

the fence?

5

A.

We had made efforts to resolve it for

Q.

Do you agree that you did not contact me and

6

7
8
9

months.

say, Hey, Carl, I'm going to build a fence?
A.

I had let you know that I intended to build
I agree that I did not let you know

10

a fence previous.

11

in the days leading up to the building that fence that I

12

was going to do that.

13

Q.

When you first informed me that you might

14

build a fence, did you tell me that it was to keep your

15

kids from getting into the canal?

16

A.

I said that was one of reasons.

We have

17

three small boys, and I indicated to you, yes, that's

18

true, that one of the reasons would be to keep my kids

19

on my property.

20

Q.

If your kids were going to climb over your

21

fence to go to the canal, would they not be trespassing

22

on my property?

23
24

25

A.

No.

Not necessarily.

They could cross on

Mike Childs' property.
Q.

Is there a fence on Mike Childs' property?
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1

A.

Not today, no.

2

Q.

But if your kids were going to approach the

3

fence that you built to go to the canal, would they not

4

have to trespass on my property?
A.

5

It wouldn't make sense for them to climb

6

over a fence if there's an open area that they could do

7

it.

8

constructed today, when they set foot on the other side

9

of the fence,

10

But if they were to climb over the fence that's

Q.

they would be on your property, yes.

And what about Mr. Childs' property?

If

11

they got to the canal from the far east point of your

12

property, would they not be trespassing on Mr. Childs'

13

property?

14

A.

If they were doing it without permission.

15

Q.

Okay.

16

A.

Right now?

17

Q.

Yes.

18

A.

They're at a friend's house.

19

Q.

Okay.

20

A.

At our house in Rupert.

21

Q.

Do you have an idea of the distance from

22

And where are your kids located?

Where do they normally reside?

your house in Rupert to the fence that you erected?

23

A.

It's a few miles.

24

Q.

Would three sound about right?

25

A.

Yeah.

Though someday we intend to build a
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1

home.

2

build a fence keep my kids where they needed to be, we

3

intend to build a home out there, and that was the

4

reference made.

5

understand that my kids aren't going to walk three miles

6

to get to a fence to climb over.

7
8

When I made a statement to you, if I were to

Q.

Not when we live in town.

Clearly I

And you feel that a fence is necessary to

keep your kids from the canal?

9

A.

I don•t know.

10

Q.

Could your kids walk up the highway instead

11

of climbing over a fence to get to the canal?

12

A.

They could.

13

Q.

Thank you .

If I had been home, or my wife

14

and I had been home on September 14th, do you believe

15

that you would have been able to build a fence at that

16

point?

17

A.

Yes.

18

Q.

When you were building the fence, did you

19

encounter by my grape patch a fence for the grape vines

20

to grow upon?

21

A.

Yes.

22

Q.

I don't want to get into semantics, but did

23
24

25

your fence close off part of that grapevine fence?
A.

So your grapevine fence extends through your

grapevines to the south and it attached to a tree, which
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1

is inside my survey.

2

through the grapes and were attached to that tree.

3

fence and the two wires I put through that section do

4

intersect those grape wire -- they're grape fence wires.

5

So they do pass one another.

6

seen, your wires run north and south, mine run east and

7

west, and they do pass one another.
Q.

8
9

So there are two wires that came
My

In fact, as we've both

So would it be fair to say that some of my

grape wire fence is on the south side of your fence?
A.

10

Yes.

11

tree.

12

on my property.

Your grape wires are attached to a

That tree is south of the surveyed property line

13

Q.

And south of the fence?

14

A.

And south of the fence.

15

Q.

Did you cut some of the grape wires?

16

A.

No.

17

Q.

Do you know who did?

18

A.

I don't.

They were intact like this when I

19

built my fence.

20

and I have no knowledge of anyone cutting those wires.

21
22
23
24

25

Q.

They were intact like this thereafter,

I repaired the cut wires.

When was this

photo taken?
A.

After the fence was erected.

the exact date.
Q.

I can tell you the date.

Okay.
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1

A.

Let me see the photo.

2

Q.

I'm sorry?

3

A.

Can I see the photo again?

4

Q.

Oh, sure.

5

A.

That photo was taken on September 26th.

6

Q.

Thank you.

8

A.

You may have that one.

9

Q.

Do you have contract laborers that work on

7

10

this?

your alfalfa field?

11

12

A.

I lease the farm to a farmer, so I don't

Q.

So you're not working the field yourself?

know.

13
14

Do you have an extra copy of

You lease it to someone else?

15

A.

That's correct.

16

Q.

And who was that person?

17

A.

Lind Garner.

18

Q.

L-i-n-d-a?

19

A.

L-i-n-d, Garner, G-a-r - n - e-r.

20

Q.

A local person?

21

A.

Yes.

Q.

Refer back to this grape wire fence photo.

22
23
24

25

Lind has farmed that ground since

1990.

You said the grape wire fence was attached to a tree?
A.

Yes.
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Did you notice some T-posts leaning against

1

Q.

2

that tree?

3

A.

Yes.

4

Q.

Did you remove any of those T-posts?

5

A.

I did not.

6

61

I assume that's the tree and

T-post in question.

7

Q.

Yes.

8

A.

I did not remove any of those T-posts.

9

Q.

Do you know who might have taken some of the

11

A.

I don't.

12

Q.

Do you have an extra copy of this as well?

13

A.

You may have that one.

14

Q.

Thank you.

10

T-posts?

We've said earlier that your

15

survey degrees and coordinat es differ from my legal

16

descriptio n; is that fair?

17

A.

That's correct.

18

Q.

And you believe yours is correct and mine is

19

20

not correct; is that fair?
A.

I believe mine is correct, and I believe if

21

you had your land surveyed today, it would show the same

22

shared boundary as mine shows.

23

Q.

Speaking specifica lly to the legal

24

descriptio n of mine, that shows different survey

25

coordinat es than yours?
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It shows different legal -- yes.

1

A.

Yes.

2

Q.

If the two different legal descriptio ns

3

cause an overlap between what you believe to be the

4

boundary and what I believe to be the boundary, who is

5

entitled to the overlappe d portion?
I object.

6

MR. LINDHOLM:

7

legal conclusio n and is not within --

8

BY MR. OWEN:

9

10

Q.

That calls for a

Don't do a legal conclusio n.

Just give me

your opinion.

11

A.

Can you repeat the question?

12

Q.

Sure.

If our two legal descriptio ns cause

13

our property boundarie s to overlap, how would you

14

determine who's entitled to the overlap portion?

15

A.

I think two logical people would have

16

surveys done of both propertie s and see if the surveys

17

still disagree.

18
19
20

Q.

So you believe, if a survey were conducted ,

the coordinat es would change?
A.

I do.

My changed.

Again, the previous deed

21

on mine was different and incomplet e and not correct, as

22

determine d by the assessor' s office, and it changed when

23

a survey was conducted on March 23rd of this year.

24

25

Q.

You believe the assessor' s office is the

ultimate decider --
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1

A.

That's not what I said.

2

Q.

Do you believe the assessor' s office makes

3

the decision on what is correct and not correct on a

4

survey?
I wouldn't think so.

I don't know.

5

A.

No.

6

Q.

You said based on the tax assessor' s office?

7

A.

The assessors identifie d that my legal

8

descriptio n needed to be corrected before we could buy

9

our property.
MR. CHISHOLM:

10

I'm going to interject this

The assessor' s office will determine

11

for the record.

12

whether they will change the tax notice from one owner

13

to the next owner based on whether that legal

14

descriptio n is correct according to their deed plotter

15

that they have.

16

when your property was surveyed.

17

that technolog y now, and they will routinely refuse to

18

change the tax notice on a piece of property if a deed

19

that's been presented has an inaccurat e legal

20

descriptio n.

21

BY MR. OWEN:

22

Q.

They didn't have that back in the '70s,
They have acquired

An incomplet e one, I should say.

So Derik, my land is on file with the tax

23

assessor' s office, and they've accepted my legal

24

described boundarie s as correct for taxation purposes.

25

If yours and mine disagree, then we would have a
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2

say that's fair?

3
4

A.

, 64 ·

Would you

Sounds like they're taxing both of us for

the same ground.

5

Q.

You think so?

6

A.

I don't know, Carl.

7

Q.

I wouldn't put it past them.

8

A.

Sounds like a good racket.

9

Q.

So you didn't feel the need, when you
was it April 11, 2018?

10

purchased the property on

11

didn't feel the need at that time to have a survey

12

performed?

13

A.

I did have a survey performed.

14

Q.

When did you do that?

15

A.

On March 23rd.

16

Q.

Okay.

17

18

You

We agreed that that was a survey done

by Westerra Realty, did we not?
A.

When we made an offer on the ground, one of

19

the contingencie s we had was that the seller would

20

provide a survey for us to know what exactly the ground

21

looked like, marked on the ground.

22

tax assessor's office, they also identified a need to

23

have a survey done.

24

satisfied by the survey done on March 23rd, which was

25

ordered by the seller's realtor, Westerra Realty.

When it got to the

Both of those criteria were
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Q.

2
3

65

You didn't order a survey, you didn't call

a survey company -A.

4

I didn't specifically call a surveyor and
No.

That was provided

5

write the check to have it done.

6

by Westerra for both of those purposes, mine and the

7

assessor's office.

8

Q.

9

Do you recall, when you were building the

fence, you and I had a conversation, and you were on one

10

side of the fence and I was on other side of the fence?

11

Do you recall my placing my hand on a fence post?
do.

12

A.

I

13

Q.

Do you recall telling me that two of my

14

fingers were over onto your property?

15

A.

Yes.

16

Q.

And do you recall saying that you could

17

charge me with trespassing because my fingers were over

18

the --

19

A.

I don't remember the actual words I used.

I

20

remember indicating that you were placing your hand on a

21

T-post that was on my property.

22

Q.

Would you consider that a threat?

23

A.

A threat?

24

Q.

That I can be charged with trespassing since

25

Would I consider what a threat?

I had my hand on
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A.

I don't recall if that's what I said.

2

Q.

Okay.
MR. OWEN:

3

4

Q.
2018.

This is an email from you on September 24th,

I'm going to mark that as Exhibit No. 3.
(Exhibit No. 3 Marked.)

7
8

Can I see Exhibit No. 3?

BY MR. OWEN:

5

6

66

BY MR. OWEN:
Q.

9

We spoke previously that you had hired an

10

attorney to represent you in our land dispute; is that

11

correct?

12

A.

That's correct.

13

Q.

In that document, does that document reflect

14
15

16

that you're forbidding me to talk to your attorney?
A.

I indicated that you not communicate with us

any further, yes.

17

Q.

When you say us, who are you referring to?

18

A.

I name in here me or Don Chisholm, my

19

attorney.

20

Q.

And Don Chisholm is your attorney?

21

A.

That's correct.

22

Q.

Are you aware that I'm representing myself

23

in the dispute?

24

A.

Yes.

25

Q.

So if I can't talk with you or Don Chisholm,
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1

how would I get any attempt to resolution -- for

2

resolution?

3

4

A.

I guess you would need to bring some sort of

action that would bring that about.

5

Q.

And did I do that?

6

A.

You did.

At that

You brought a complaint.

7

time we were under no legal obligation to communicate

8

with you.

9

10

11

Q.

What reason did you tell me not to talk to

your attorney?
A.

Because I felt like you were doing nothing

12

but be argumentativ e and condescendin g, and as I

13

indicated in here, it just was not being productive, and

14

I was not going to tolerate it any further.

15
16

Q.

When you hire an attorney, do you expect

that attorney to speak for you?

17

A.

At times.

18

Q.

And other times not?

19

A.

Not at all times.

20

Q.

We reviewed a document previously where it

21

said that Mr. Chisholm represented you in the dispute.

22

There's a letter from Mr. Chisholm saying, July 17th,

23

that he was representing you in the dispute.

24

recall that?

25

A.

Yes.
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1

Q.

So if he was representing you in the

2

dispute, would you consider you giving him authority to

3

speak own your behalf, regarding the dispute?

4

A.

I assume so.

5

Q.

There are some accusations in the email

6

that's marked as Exhibit 3, and you mentioned malicious

7

provocation.

8

referring to?

9

A.

What malicious provocation were you

I guess I don't see how this is necessary to

10

the complaint you've brought against us, and

11

understandin g the facts of the case.

12

Q.

I guess, normally you have two parties in

13

the dispute, they converse together toward resolution.

14

And this document indicates that you're not interested

15

in getting together with me or getting together -- me

16

getting together with your attorney to move this dispute

17

one way or the other.

18

A.

I didn't feel like any of the discussions,

19

which again, I think are irrelevant at this point to the

20

facts of the case, the facts of the complaint you've

21

brought, but I didn't feel like we were moving anywhere

22

productive.

23

Q.

Okay.

But there's a specific allegation, if
And

24

you will, that I engaged in malicious provocation.

25

my question is, what malicious provocation did I engage
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in?
A.

2

There are many examples, I felt like, in the

3

communicatio n we had.

An email on 7/18, you said:

4

now believe that he

referring to me -- is only

5

interested in undue enrichment.
Later in that email you said:

6

I

He certainly

7

was not neighborly when he brought a T-post and posted

8

it on my property without even talking to me.
Which we've substantiate d that i t was not

9

10

true.

We spoke before I put the T-post in.
I can only

11

Later in that email you said:

12

surmise from Smith's statements and actions that his

13

objective is not to take my backyard, my garden spot or

14

a portion of my driveway, but to extract money from me.
And later you said:

15
16

It appears that Smith's

only goal is to obtain money from me.

17

Q.

Let me stop you there for just a moment.

18

A.

Sure, because I can go on.

19

Q.

You consider that malicious provocation?

20

A.

Many of the things you said, I was tired of
We weren't moving in a

21

listening to and hearing.

22

productive way toward resolution, and I

23

communicatio ns stop.

24

25

Q.

just asked that

And what you just read, do you consider that

to be malicious provocation?
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A.

I also indicated in there, unfounded insult

and personal attacks.

3

Q.

Would you answer my question?

4

A.

I don't know if what I specifically read I

5

6

70

would characterize as malicious provocation.
Q.

So you can't provide an actual instance of

7

malicious provocation, or describe an instance of

8

malicious provocation?
MR. CHISHOLM:

9

I object on the ground that

10

that question is actually vague, because he's given an

11

example that some people would consider exactly

12

describing what you were asking, accusing him of trying

13

to extort money from you, extract money from you.

14

BY MR. OWEN:

15

Q.

Do you consider my question to you vague?

16

A.

I guess I'm struggling to understand what

17

Q.

My question is, can you give an example

18

since you stated that I engaged in malicious

19

provocation, can you give an example of what you believe

20

that to be?

21

believe is malicious provocation?

22

A.

In other words, what did I do that you
It's pretty simple.

I just felt like, in general, near the date

23

when I sent this letter, your communicatio n to us was

24

becoming more negative, condescendin g, and malicious,

25

and I'd had enough of it.
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Can you provide an example of one of those

2

instances where you said -- you considered it malicious

3

and provocation?
A.

4

Here's an example of an email you wrote to
Here's hoping you get over yourself and

5

my attorney:

6

begin treating people with a little more respect.

7

you describing yourself as competent legal counsel?

8

might have missed your calling, as your attitude and

9

language toward me appears to be more an arrogant

10

Are

preacher than that of competent legal counsel.
I would say that's provocative.

11
12

Q.

And malicious?

13

A.

Yes.

14

Q.

And you mention in your email, unfounded

15

You

insult.

What did you --

16

A.

I can keep going with examples.

17

Q.

I'm not asking for examples.

I'm just

What did you

18

asking you to answer the question.

19

consider, when you wrote that, as an unfounded insult

20

that you're accusing me of doing?

21

A.

Okay.

When you said, again, that I was just

22

after undue enrichment, I wasn't neighborly, that I had

23

taken a small dispute into a large and acrimonious

24

dispute, where all I wanted was to fence off your garden

25

spot and front yard.

Again, insulting my attorney.
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1

said that maybe he should go back and review his law

2

school notes.

3

unfounded insult and unnecessa ry and unproduct ive in us

4

coming to any resolutio n.

Comments like that I felt like were

5

Q.

Could those comments have been my opinion?

6

A.

I guess they could have been.

7
8

9

10
11

It doesn't

mean that they're not unfounded insult or provocati ve.

Q.

So as far as the unfounded insult, it's my

communic ation with your attorney that you're using -A.

No.

And your communic ation with me.

throughou t all the communic ation we've had for months.

12

Q.

13

unfounded ?

What do you consider the meaning of the word

MR. CHISHOLM:

14

I object to this kind of

It's just argumenta tive and a waste of

15

questionin g.

16

everyone' s time.

17

it's a waste of time to be deposing him further on

18

questions of semantics .

19

BY MR. OWEN:

20

It's

Q.

You can present this to the Court, but

It's not semantics .

It's simply a statement

21

that you accuse me of being unfounded , unfounded insult.

22

So the word unfounded comes into play, and I'd like to

23

have your understan ding of that word, unfounded .

24

25

MR. CHISHOLM:

Speaks for itself.

I'm going

instruct him not to answer any more questions like this.
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It's just wasting everyone's time.

2

MR. OWEN:

I'd like to note for the record

3

that the attorney is instructing the deponent not to

4

answer my questions.
MR. CHISHOLM:

5

I didn't say all questions.

6

I said this same question, about the meaning of

7

unfounded.
MR. OWEN:

8
9

What's the basis for your

objection?
MR. CHISHOLM:

10

That it's simply

11

argumentative to keep trying to ask a semantic question

12

that can have different opinions.

13

examples of what he thought was offensive conduct on

14

your part, and unfounded accusations.

15

itself.

It speaks for

You can argue it to the Court.
MR. OWEN:

16

He's given you

You use speaks for itself quite

17

often.

But he's the one that used the word unfounded,

18

and I'd like know what his understanding of that word

19

is, because something is either founded or it's

20

unfounded, and I'd like to know what led you to the

21

determination that it was unfounded rather than founded.

22

MR. CHISHOLM:

23

THE WITNESS:

Go ahead and answer.
I define unfounded as without

24

base or foundation, and I feel like your insults in

25

saying that I just out for undue enrichment were
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1

unfounded, because that was never my intention with any

2

of this.

3

BY MR. OWEN:
Q.

4

You mentioned in that same email

5

communicatio n personal attacks that I directed to you.

6

Could you give me an example of a personal attack that I

7

directed to you?
A.

8
9

I could read same examples and I could

define personal attacks.

You attacked me of trying to

10

extort money from my neighbors, you corrected my English

11

or words in a number of emails in a sarcastic way.

12

again, attacked my attorney on a number of things, being

13

condescendin g and sarcastic toward him when you said:

14

You might want to confer with Gary Slette to get

15

authorizatio n to respond to the below, at the start of

16

an email.
I felt like those were, again,

17
18

just not

conducive of trying to find any kind of resolution.
Q.

19

20

You,

there?

Could you go back to that Gary Slette issue

What are you reading from?

21

A.

That was an email you sent on 9/22.

22

Q.

And would you read it so I can understand

23
24

25

it?

Because I don't recall that.
A.

You started the email by saying:

You might

want to confer with Gary Slette to get authorizatio n to
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respond to the below.

2

And that was after we had cleared up the
My attorney,

3

fact that he had contacted my attorney.

4

general practice is for them not to speak directly with

5

you, I guess, at that point.

6

but you put it in a sarcastic way, maybe you should go

7

ahead and talk to this guy and see if you can respond to

8

this or not.

We'd cleared all that up,

9

Q.

And you say that's a statement from me?

10

A.

That's an email you wrote, yes.

11

Q.

Could I see that, please?

12

A.

It's not -- it's an excerpt.

It's just

13

notes from emails, but it's an email you wrote on 9/22.

14

I'm sure you have a copy of that at home.

15
16

17

Q.

I don't believe I do, because I don't recall

anything like that.
A.

Could I see

You have the email.

You wrote the email.
It's not the email.

18

These are just notes that I have.

19

We may have the email, or I can show it to you on my

20

phone, I guess.

21
22

Q.

So you say that I told Mr. Chisholm to

consult with Gary Slette?

23

A.

Yes, you did.

24

Q.

And do you have a document to back that up?

25

A.

I have the email you wrote.
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Q.

Okay.

2

A.

Well, you wrote it.

76

Because for the record, I deny that.
And that's why I say

3

you were saying it in a sarcastic, almost condescending

4

way.

It's an email from 9/22.

5

So this is an email you wrote an

6

September 22, 2018:

7

of September 22, 2018.

I would just like to respond to

8

some of your comments.

You might want to confer with

9

Gary Slette and get authorization to respond to the

10

Don, thanks for your fast response

below.

11

And then you went on to talk about and

12

respond to the email he had written that same day.

13

Q.

And it's dated September 22nd?

14

A.

2018.

15

Q.

Okay.

I will check my email.

16

access right now.

17

attacks toward your family.

18

A.

Thank you.

I don't have

You mentioned that I made
Have I met your family?

I guess I just lumped us all in there in the

19

personal attacks you'd made in the emails and

20

communications, Carl.

21

Q.

Do you know if I've met your family or not?

22

A.

I don't know if you've met my family or not.

23

My wife's here present today.

24

MR. OWEN:

25

record just a moment?

Hi.
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{A discussion was held off the record.)
BY MR. OWEN:

3

Q.

So as far as a personal attack to your

4

family, can you give an example that I attacked your

5

'f amily?

6

A.

No.

7

Q.

We reviewed these strips of disputed

8

property a few times during the deposition.

9

estimation, what would you place a valuation on that

10

strip of property?

11

A.

Which strip of property?

12

Q.

You see the blue encased strip?

13
14

MR. CHISHOLM:

17

I need the

record to make some sense here.
MR. OWEN:

15

16

Which exhibit?

In your

I'm sorry.

BY MR. OWEN:
Q.

Exhibit 2.

That's right here.

Would you

18

look at Exhibit 2, please, and, in your estimation, what

19

value would you place on that disputed portion of

20

property?

21
22

A.

I would probably place a value of $8,000 an

acre on it.

23

Q.

Would you consider that to be an acre?

24

A.

No.

25

I believe, based on -- it's roughly a

quarter of an acre, if you go clear to the southeast
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1

corner of your property, and the fence post that you

2

placed on my property, with no trespassing signs, when

3

you trespassed and did that, if you use that as the end

4

of a triangle, it's about a quarter of an acre.
Q.

5
6

So based on $8,000 per acre, that would be

approximately $2,000?
A.

7

That sounds right.

But I'm by no means an

8

appraiser or real estate agent, but that seems like what

9

farm ground sells for.

10
11

Q.
farm ground?

12
13
14

15

Is that approximately what you paid for your

A.

That's approximately what I paid for my farm

ground.
MR. CHISHOLM:

Carl, we've been at this for

an hour and 55 minutes.

16

MR. OWEN:

We're about to wrap it up, Don.

17

MR. CHISHOLM:

You indicated that maybe by

18

3:15 was going to be the end, in an email that you had

19

sent to me, but can you give me an estimate?

20

entitled to have a break.

21
22

MR. OWEN:

Certainly.

If somebody needs a

break, I have no objection.

23

MR. CHISHOLM:

24

MR. OWEN:

25

Derik 1 s

Can you give us an idea --

Maybe another 10, 15 minutes.

brought water.
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79

We can keep going.

BY MR. OWEN:

3

Q.

4

Exhibit 2.

5

you aware that that fence closes off my access for my

6

tractor to go from the back portion of my property to

7

the front portion?

8

my --

For a moment, let's look back at this
The eastern portion of your fence there, are

9

A.

Um-hum.

10

Q.

Okay.

Do you see the field in front of

Are you aware that the fence closes

11

off my access to get the tractor from there to the front

12

portion for mowing and maintaining?

13

A.

I didn't know that.

14

Q.

Couple questions on MID water.

Are you

15

familiar with the Minidoka District, water irrigation

16

district?

17

A.

Yes.

18

Q.

I'm going to show you a document from MID

19

Water, and MID Water assigns numbers to the parcels of

20

land.

21

A.

Um-hum.

22

Q.

And my parcel number is identified as 41-07?

23

A.

Correct.

24

Q.

And on your parcel it shows Parcel No. 41

25

That's correct.

for irrigation purposes?
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A.

Yes.

41.00.

80

Mine holds the original place

of the homestead that was located there.

Q.

So your identifying number for irrigation is

5

A.

Correct.

6

Q.

And mine is?

7

A.

4107.

8

Q.

We agree on that?

9

A.

Yes.

10

Q.

Looking at the MID Water printout there, do

3
4

11

4100?

you see any defining lines on our boundary?

12

A.

I don't understand the question.

13

Q.

This 41 section is my property.

14

A.

4107.

15

Q.

4107, I'm sorry.

16

And yours is 41.

It

doesn't show a zero-zero, but you've indicated it is?

17

A.

Yes.

18

Q.

Do you see a defining line between your

19

property and mine, the southern border of my property?

20

A.

Do you mean the red line?

21

Q.

Yes.

22

A.

The red line done by a GIS map?

23

Q.

Yes.

24

A.

Yes.

25

Q.

And when I spoke with the water, they

I see a red line.
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1

indicated that's what I pay my dues or shares or

2

irrigation shares for,

3

Do you see a difference in what, according to MID Water,

4

that I'm paying irrigation dues, and what your fence

5

indicates?

6

A.

Yes, I do.

is that parcel outlined as 41-7.

But I don't think this is a fair

7

representation, as it shows our neighbors all to the

8

west would be paying -- it shows their line clear across

9

the road, it shows my line clear to Mike Childs.

10

Clearly it's not a representation of parcels -- it's not

11

a representation of legal parcels.

Q.

12

Would you agree that your 41-00 identifier

13

for your property indicates that what you're paying MID

14

Water fees for,
A.

15
16

for irrigation?

No.

I wouldn't agree with that, based on

this map.
Thank you.

I'd like to show you just

17

Q.

18

Labeled Picture 8.

19

Does that picture show a tree enclosed or not enclosed,

20

south of the fence?
A.

21

Okay.

It's just a picture that I took.

It shows two trees

three trees that I can

22

see, in close proximity, south of the fence, and many

23

others.

24

25

Q.

Okay.

Do you see the pile of cedar planks

and some trash there at the base of the tree?
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1

A.

This trash?

2

Q.

Yes.

3

A.

I see that on the picture, yes.

4

Q.

Is that your trash or my trash?

5

A.

That trash was where it sits today when I

6

built the fence.

7

Q.

Okay.

Thank you.

8

wrap this up.

9

documents with you today?

I'm just about ready to

It looks like you brought quite a few

10

A.

Um-hum.

11

Q.

I would like you to give me a general

12

description of the documents that you brought today.

13

A.

It's just surveys, photographs, information

14

I thought I might need in case, you know, I needed to

15

present them, based on if questions were asked regarding

16

them.

17
18

Q.

discovery purposes.

19
20

I'm going to ask you to preserve those for

A.

When you request documents for discovery,

we'll provide them.

21

MR. OWEN:

22

appreciate you coming down today.

23

long.

Thank you very much.

24

MR. CHISHOLM:

25

COURT REPORTER:
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1

depos ition, I need to get trans cript instru ction s from

2

each of you.

3

MR. OWEN:

4

typew ritten , 8-by-1 1.

5

Repor ting, they said I'd get a conde nsed four page as

6

well.

7

I want the regul ar trans cript,
When I spoke with M

&

M

So that's my reque st.
MR. CHISHOLM:

And I'd like to have my

8

clien t read and sign, and I'd like to have an 8-by-1 1

9

full-s ize copy.

10

(Depo sition Concl uded at 3:34 p.m.)

11

(Sign ature was reque sted.)

12

* * * * *

13

14
15

16
17

18
19
20

21
22
23
24

25
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Smith, Derik L <DerikSmith@packagingcorp.com> July 27, 2018

to me, chisholm
CarL
I would like to clarify our understanding of some of the statements you have made.
You mentioned multiple times that the T-post I placed is not substantiated by a survey marker.
That is incorrect. There is a survey marker that was placed by a licensed surveyor at the base of
this t-post. I placed the I-post there (after talking with you and emailing you my survey, shortly
after 12 noon on April 21, 2018) so that I could find the survey marker after the grass and weeds
grew up around it. The only I-posts that have been placed without substantiating survey
markers are those that you placed on my prope1iy with "no trespassing" signs.
You stated "As it stand now our boundaries split the large tree which is approximately 40-50 feet
from the T post you placed on my property. At that point the angle veers sharply to the
southeast." If it veered from this tree to the Southeast, that would put it in my alfalfa field. But
it doesn't veer at all. Your statement that it veers at all is not supported by any facts, surveys,
legal descriptions etc. The legal description on your deed describes our shared boundary as
starting at the 16th corner (point in the middle of the road) "Thence North 89*09' East for 613.75
feet to a point". That is a straight line, not a line going through a tree and then veering
anywhere.
You also wrote " I also believe that your survey was started at the east survey marker instead of
the correct starting point at center of the road at 125W". This is not a correct statement. I have
provided you my legal description and it uses the same beginning point as the legal description
on your deed. The l 61h corner in the middle of the road, or the point you call "the correct starting
point."
You stated "My main and only concern is that I will not accept any agreement or settlement that
relinquishes a portion of my garden spot, grape patch, my front yard and my driveway" and
"Unless you can come up with a reasonable settlement plan or offer that does not infringe on my
garden spot, my grape patch, my front yard and my driveway, I think we are at an impasse."
Please review the attached aerial photo I took. The black line _conn~~W...J1.POinJs ot_my>,..
survey (the po~11Jli£Jllig~lj~9tJ ~2 ..lYE.§t~nst~ Sllr\'~~mark~r·ne~t JQJTIX.I ~l?.2§1,, Thi~Jiri~ -, .
clearfysh()ws~where our lJoug,gary is ~e(ween thes~°p<Jiµts.~· lf appears to me that your "ma in and
my survey as this li,ne does not'infringe on your driveway or grap~
o'filr concem"
know where your garden spot is but nothing
patch (circled on the attached photQ).. I
between this line and my alfalfa field is tilled, cultivated, or planted.

rs-·safisrfolh

don't

Please identify on this photo where your garden spot is and where you believe the property line
to be.
Derik Smith
208.816.3584

Nov. 20, 2018

1

Smith
M&M Court Reoorters
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Smith
M&M Court Reoorters
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Simple Request
!and dispute

Smith, Derik L <Deri kSmith@packag ingcorp .com> Sep 24, 2018 1038 AM
to me

Carl,
I will no longer tolerate malicious provocation, unfounded insult, and personal attacks directed at
me, my family and anyone representing me. Therefore, I formally request that you do not
contact me or Don Chisholm for any reason. This includes, but is not limited to, verbal, written,
electronic, direct and indirect communication. Any further communication will not be responded
to, will be considered harassment, and will be dealt with accordingly.

Nov. 20, 2018

3

Smith
M&M Court Reoorters
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Fifth Judicial District, Minidoka County
Tonya Page, Clerk of the Court
By: Ilse Juarez, Deputy Clerk

Donald J. Chisholm, Esquire
Chisholm Law Office
223 East Main Street
P.O. Box 1118
Burley, Idaho 83318
Telephone: (208) 678-9181
Fax: (208) 878-4998
Email: chisholm@pmt.org
ISB # 1134
Attorney for Defendants
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA

CARLE. OWEN and ANITA R.
OWEN,

CASE NO. CV34-18-756
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vs.
DERIK L. SMITH and JESSICA R.
SMITH,

EXCERPTS FROM DEPOSITION OF
CARLE. OWEN IN SUPPORT OF
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through 88 of the deposition of Carl E.
2019,
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Owen taken January 31,
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CERTIFICATION
I , the undersigned attorney for the Defendants certify that
the pages submitted herewith are true and correct copies of the
original deposition which is in my possession.

Dated this

;J. 5".,_ day

of Ap ril, 2019.

Donald J. Cnisho lm
Attorney for De f endants
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CERTIFICATE OF MAILING
I hereby certify that on the

2b·\--

day of April , 20 1 9,

I served a true and correct copy of the foregoing EXCERPTS upon:
Carl E. Owen and Anita R. Owen
276 North 125 West
Rupert, Idaho 83350
Emai l : carleowen@gmail.com
Email: ohiostar46@gmail.com
Cassie Chapman
Northwest Farm Credit Service Counse l
Email: cchapman@rsidaholaw.com
Attorney(s) of record in the above-entitled matter, by mailing a
copy thereof in the United States mail, postage prepaid by first
class mail, in an envelope addressed to said person(s) at the
foregoing address(es) and by email.

Donald

J.Ci

EXCERPTS FROM DEPOSITION OF CARLE. OWEN - PAGE 3

Page 484

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF.MINIDOKA

CARLE. OWEN and ANITA R. OWEN, }
Plaintiffs,

} Case No.

vs.

} CV34-l8-756

DERIK L. SMITH 'and JESSICA R.

}

SMITH,

}

Defendants.

)
}

DEPOSITION OF
CARLE. OWEN
TAKEN JANUARY 31, 2019

REPORTED BY:
. DIANA WEINBERGER, CSR No. 727, RPR
Notary Public

SOUTHERN

.

Court·
.
Hep~rting
Service

1-S~l0-234-9611

~~<?tla':~~?a 10

•.-~~~~l~~11

•

•

• ONTARIO, OR
541-8~1-1700

TWIN FALLS ID
208-734-1700

Since 1970
Registered Professional Reporters

NORTHERN

1-800-B79-1700

•. ~~':-Yifs-'?~1,'c,ENE, ID

• '~6~~~.f51~A

• ~~!-5~ij-~i49
Page 485

www_irl::ahnr.:.n1 ■ rt-r,=,,.n.-.rt-i..-..-. r-.... m

Carl E. Owen - January 31, 2019

Q.

1

You've talked about other things.

You've

2

talked about your garden spot.

Was your garden spot in

3

the area between the surveyed boundary line by Desert

4

West and the berm?

5

A.

You sent me a picture, and I marked the

6

garden spot on that picture.

7

but I was asked to mark where my garden spot was, where

8

my front yard was, where my grape patch was, where my

9

asparagus patch was, and I drew a line on the picture

10

you sent me to show the location of those points.
Q.

11

12

But there is a picture -- and I don't think

I've got that -A.

13

14

I don't have that with

There's a color picture.

I think I might

have it still.
Q.

15

All right.

What was the last year that you

16

actually farmed your garden spot before Derik bought

17

property?
A.

18
19

in 2017.

20

2017.

21

me.

22

It was 2016, because I had my heart surgery
So I was recuperating, so I didn't do it in

I did it in 2016.

My neighbor cultivated it for

2017 I was recuperating from heart surgery.
Q.

Okay.

So that ground had not been worked

23

'17, and it had not been worked in '18 by the time Derik

24

bought the property?

25

A.

Well, it wasn't worked in 2017 because I was
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Carl E. Owen• January 31, 2019

1

going through physical therapy and that sort of thing.

2

I didn't have the strength.

3

because it wasn't springtime until March 23rd, in order

4

to cultivate it, and by then the dispute was underway.

5

So I couldn't cultivate a disputed area.

6

didn't.

7

I

Q.

It wasn't worked in 2018

I could, but I

Isn't it a fact that the dispute didn't in

8

fact arise until April, around April 11th, when Derik

9

actually closed the purchase?

10
11
12

t

74

A.

Well, the ground don't get warm until

probably the middle of April.
Q.

But if you went out there in the garden spot

13

that had not been farmed in prior years, it doesn't show

14

very much, does it?

15

A.

It shows my brick fence

16

Q.

No, the garden spot.

17

A.

I know, but my garden spot was to the east

18

of my grape fence.

19

There's trees that mark -- one part of my garden spot is

20

marked by trees.

21

grape vines.

22
23

Q.

It's apparent.

There's a tree line.

The other is marked by a fence for

It's pretty apparent.
Where are your grape vines in relationship

to the garden spot --

24

A.

It's right next to each other.

25

Q.

East or west or what direction?
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I

~------------,I
1

A.

There are some trees -- it doesn 't show in

2

this -- my garde n spot -- well, I can email you a color

3

pictu re where I indic ated where my garde n spot was.

4

it start s right along the edge of my grape vine and goes

5

to the east where some trees that we were cuttin g down,

6

so it's about a 40-fo ot, 30-fo ot sectio n.

7

Q.

Now, what is the 40-fo ot sectio n, then?

But

In

8

the garde n or the grape patch , or what do you speak of

9

as the 40-fo ot sectio n?

10

A.

The garde n, it start s at the grape vine and

goes to the east about 30, 40 foot.

12

the north , so it's kind of a recta ngle, where we just

13

plowe d up and plant ed.

15

16

Q.

Would part of it be on each side of the

fence that Derik has const ructed ?
A.

Most defin itely.

As a matte r of fact, the

17

south ern part of my garde n spot was close d off by the

18

fence , and I drew a depic tion, which I can send to you.

19

Q.

How big is the grape patch ?

20

A.

How big is the grape patch ?

21

Q.

Right .

22

A.

I've never measu red the dimen sions.

23
24

25

I
I
I
I
I

And it goes back to

11

14

I

What are the dimen sions?

I

It's a

fence that goes from the north end to the south end.
Q.

Is it just a singl e fence and the grape s

were interw oven?
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A.

1

76

Single fence, and the grapes -- I think two

2

or three wires goes on the fence, and i t was tied off to

3

a tree south of the fence.

4

wires were cut approximately the same day that the fence

5

was erected.

Q.

6

7

Where were they cut?

A.

One of them was cut about eight foot north

of the fence, and the other was cut right close to the

10

fence.

11

built, I discovered that --

12

And when I got home, the day of the fence being

Q.

Eight feet north of the fence,

13

on your property anyway.

14

property; right?

15
16
17

In what part of your

fence were they cut?

8
9

But those grapevine fence

A.

that would be

Undisputed part of your

We felt it was undisputed.

It had been

there 40 years.
Q.

I'm talking about, if you said it was eight

18

feet north of the fence where it appeared to have been

19

cut, that was well within your property no matter what.

20

A.

It started on -- it started on the north

21

part of my east property, and went across south of where

22

the fence was erected, and tied off to a tree.

23

wires for the grapevine ended at that point, just a few

24

feet from the berm.

25

Q.

The

But that's a single row of posts and the
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1

wire strun g betwe en those posts ?
A.

2
3

the T-po sts for the grape vines to grow upon .

Q.

4

5

T-po sts, and the wire strun g along

Yeah .

But the part you said was cut was north of

the fence that Derik cons truct ed?
A.

6

Righ t.

But one part of the grape vine fence

7

was cut abou t eigh t foot north of the fence , and the

8

othe r part was cut righ t in line with the fence .

9

10

Q.

Do you have any know ledge abou t who did

A.

No.

that?

11

I asked Derik if he did it, and he

And I asked him if he knew who did do it,

12

he did not.

13

becau se it was done -- it was intac t the day befo re

14

fence was erect ed, and it was not intac t the day of

15

fence being erect ed.

Q.

16

17

Are you accus ing him of havin g done it or

havin g someo ne do it on his beha lf?
A.

18

I have n't made any accu satio ns.

He can tell you.

I asked him, Did you cut the

19

him.

20

grape vine wires ?

21

Do you know who did?

22

have n't made any accu satio ns.

23
24

25

Q.

I asked

He said no, he did not.

I asked

And he said no, he did not.

I

I'm askin g if you think he did anyth ing

was dama ging to you.
A.

Ther e's nothi ng but circu msta ntial evid
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1

Some time durin g the erect ion of the fence , the grape
vine

2

wires were cut.

3

who cut the grape vine wire s.

4
5

6

Q.

Okay .

I don' t have any firsth and know ledge

Are you certa in they were cut, as

oppo sed to mayb e havin g just broke n from old age?
A.

Well , the reaso n I know they were cut, it's

7

old wire, and when I exam ined the ends of the wire
it

8

was shiny , so that indic ates a fresh cut.

9

Q.

Sure.

Yeah.

All righ t.

Now, durin g some

10

comm unica tion you had with Derik , you were accu sing
him,

11

or you were threa tenin g to expo se some bad histo ry
of

12

cond uct on his part.

13

going to expo se his prio r recor d.

14

done that?

15

A.

If he conti nued this, you were
Do you reca ll havin g

I don' t reca ll exac tly that sort of thing .

16

I told him that, I think in an emai l or some thing ,
that

17

I felt like he had -- was show ing a disre gard for the

18

law in erect ing the fence witho ut a cour t decre e or

19

cour t orde r, and when I did a resea rch, I found out
he'd

20

had previ ous disre gard for the law, and I ment ioned
that

21

in his depo sitio n.

22

Q.

I think that 's where that came from.

What disre gard of the law has he shown that

23

you are aware of?

24

A.

25

78

One crim inal offen se, and I think three

civi l offen ses.

Page 491

ORIGINAL
CHANGE SHEET HOR CARLE~ OWEN
OW'cn v, Sm.i. th
PAGE-1..,£_ LINE-13._ REASON FOR CHANGE
R£h0$

l,ut"p\"l..~_t,., ~clf'"e:O

'f,A..!'t':;,~1"';

~Jts:.&

j 1l.e?:,"-I

SHOULD RF.:A.O

PI\GE_____

_L~~"'¥ [c______ _____ _____ ____

tnm:__

REI\SON FOR Clll\NGB - - - - - - - - - - - - - - - - - -

R~ADS - - - - - - - - - - - - - - - - - - - - - - - - - --SHOULD tlr.J\D _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _
_ _ _ __

IU;;ADS _ __

SHOULD

mrno - - - - - - - - - - - - - - - - - - - - - - - - - - - - -

RBAPS - - - - - - - - - - - - - - - - - - - - - - - - --

----

R8ADS - - - - - - - - - - - - - - - - - - - - - - - - - - -SHOULD

--

m:mo - - - - - - - - - - - - - - - - - - - - - - - - - - - -

S'IIOULO [ti;;AD _ _ _ _ _ _ _ _ _ _ _ _ __
!>l\GG _ _ !..!NE ___ R8ASON FQ!I. CHANGE _ _ _ _ _ _ _ _ _ _ _ _ _
_ _ __
Ili:iAClS - - - - - - - - - - - - - - - - - - - - - - - - - - --

SHOtlW

---

mmo - - - - - - - - - - - - - - - - - - - - - - - - - - - - -

PACE_ _ LINE

.RIW\SQN FOH CI-IANGE _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

RE:l\DS

SliOULO HEi\.D _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

□EPoNENT srGwM·uar,_C__~ c. ~ - - ;;;/ ;;u /;.."n

50901114 (D11e M,m:J1 21, .W/9)

208/345 -·9611

M&.M' COUR.'l' REPORTING SERVICE

Page 492

208/StJS--8 800 (fax}

1
2

3

I

~-----------------,•I
Carl E. Owen - January 31, 2019
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A.

Okay.

Q.

First let's talk about personal property.

What personal property have you been deprived of?
A.

4

Well, the fence took my garden tools, my

5

shovels, my rakes, my picks.

It took a lot of metal

6

pins and posts and things I had put inside a cylindrical

7

container for various uses.

8

had there for my tractor gas.

9

it closed off part of my grape patch.

It took two gas cans that I
It took some lumber, and
It closed off

10

part of my garden spot.

11

patch, and up through to my front yard, up onto the

12

driveway.

Q.

13

It closed off my asparagus

So that's damages to me.
Now, of those items of personal property

14

that you have mentioned, is there any reason that you

15

didn't just go take them back, to secure them in an

16

undisputed area?

17

A.

Yes.

18

Q.

What's the reason?

19

A.

There's a three-strand barbed wire fence

20

preventing me from doing that.

21

enclosed also.

My riding lawnmower was

22

Q.

What's the year of your riding lawnmower?

23

A.

Gosh.

24

old.

25

from Sears.

I

think it's at least five, six years

I don't know when I purchased it.
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86

Q.

What was the origi nal purch ase price ?

A.

I think it was right aroun d 13 -- 13 to

Q.

Okay.

$1,40 0.
4
{>

5

>F;

cans?

'J
I
I
I
I
I
I

What are they worth ?
A.

6

And what about -- what about the gas

Well, I bough t them at Costc o.

As a matte r

7

of fact, they were relati vely new.

8

and of cours e they were full of gas, too, and gas ain't

9

cheap .

They were $13 each,

10

Q.

But they' re still there?

11

A.

No.

12

Q.

When did they disap pear, if they have

13
14

They' re gone.

disap peare d?
A.

Since the time the fence was erect ed, and I

15

notic ed stuff starti ng to walk away, thing s like my

16

shove ls and hoes and rakes starte d to walk away, and

17

then the gas cans walke d away.

18

disap pearin g, you know.

I

19

I
I
I
I

.21

20

Q.

So thing s starte d

And you'd read the answe r that I filed on

behal f of the Smith s, sayin g that you are welcom e to
remov e your items of perso nal prope rty?

Do you recal l

22

havin g receiv ed the answe r that I filed to your amend ed

23

comp laint?

24

A.

I do.

25

Q.

Did you take any actio n to safeg uard your
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persona l propert y at that time?
A.

At that time the respon sibility to safegua rd

it was the person who stole it.

Q.

You're accusin g him of having stolen it, but

5

how did he steal it, other than by buildin g a fence on

6

what he underst ood to be the boundar y of his propert y?

7

A.

Well, we've agreed, the fence is in dispute ,

8

as well as the survey.

9

and parked on my front yard, and now all of a sudden my

The propert y I had was in use

10

front yard is deprive d from me, and a fence separat es

11

from me from my propert y.

12

my intentio n was to leave it there as evidenc e of what

13

was being stolen.

14

Q.

I'm leaving the p:,opert y - -

Have you ever heard of the concept of

15

mitigat ion of damages and the duty of the Claiman t to

16

mitigat e damages by avoidin g further losses?

17

A.

I'm aware of mitigat ion, but I'm also aware

18

that there is such a thing as evidenc e.

19

physica l evidenc e and circum stantial evidenc e.

20

propert y taken without permiss ion -- when you take

21

propert y without permiss ion, that's determi ned as theft

22

under Idaho law.

23

circum stantial evidenc e, and if I'm going to prove my

24

case, I need to show that my propert y was taken

25

unlawfu lly.

There's
The

So I'm aware of physica l evidenc e,
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But this was a decision you made as to how

2

to mitigate your damages, how to manage your lawsuit,

3

but you could have gathered your things up and stored

4

them safely while we were getting this matter resolved.

5

A.

How could I have done that?

6

Q.

Just by taking them, because the answer we

7

filed said you're free to take them.

8

A.

Cut the fence and taken them?

9

Q.

Whatever it took to take them, you could

10

have taken them.

11

A.

And then I'd be charged with damaging --

12

Q.

All you had to do was to coordinate it, and

13

you would have been granted the permission to get your

14

things back.

15

A.

It's simple, Mr. Chisholm.

I'm considering

16

the stolen property as evidence, and I'm going stick

17

with that until the judge or the jury makes a decision

18

that Mr. Smith violated the law.

19
20
21

Q.

Well, did you get any legal advice on that

approach?
A.

Yeah, I did, as a matter of fact.

I had the

22

sheriff, Eric Snarr, come out and walk the line with me,

23

and I showed him the No Trespassing signs, which you and

24

Mr. Smith objected to, and he said that legally I had

25

every right to post No Trespassing signs when I have an
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IN THE DISTRICT COl.lRT OF THE
5,h JUDICIAL DISTRICT
MINIDOKA COUNTY, IDAHO

On:05/06/2019 1:43 p.m.
Tonya Page
CLERK OF THE DISTRICT COURT
Filed By: ,/7.,,,Ju'"".z

Carl E. Owen and Anita R. Owen
Husband and Wife
PO Box 723
276N 125W
Rupert, Idaho 83350
Phone: 208-430-3206
Email: carleowen@gmail.com
DISTRICT COURT FOR THE FIFTH JUDICIAL DISTRICT FOR THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA
CARLE. OWEN &ANITA
R. OWEN, prose

Case No.: CV 34-18-756

Plaintiff,
MOTION FOR LEA VE TO FILE AN AMENDED COMPLAINT
ADDING A CLAIM FOR PUNITIVE DAMAGES

vs.
DERIK L. SMITH AND
JESSICA R. SMITH,

MAY 6,

2019

Defendant

COMES NOW Plaintiffs and Motions for leave to file an Amended Complaint for Punitive
Damages pursuant to I.C. § 6-1604 and the Courts Scheduling Order of April 20, 2019 at
Paragraph 6 (b).

If leave is granted per this motion, Plaintiffs will schedule a hearing for oral argument in support.
Respectfully,

~ t ~w_..__
Carl E. Owen

and

ti;vJ;, ( ~
Anita R. Owen
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2

CERTIFICATE OF SERVICE
I certify that on May 6, 2019 I mailed a copy of this Motion for Leave via U.S. First Class
Mail to:

Donald J. Chisholm, Counsel for Defendants

P.O. Box 1118
223 East Main St.
Burley, Idaho 83318

CarlE. Owen

2

Page 498

IN THE DISTRICT COURT OF THE
5th JUDICIAL DISTRICT
MINIDOKA COUNTY, IDAHO

On:05/06/20191:43 p.m.

Carl E. Owen and Anita R. Owen
Husband and Wife
PO Box 723
276N 125W
Rupert, Idaho 83350
Phone:208-430-3206
Email: carleowen@gmail.com

Tonya Page
CLERK OF THE DISTRICT COURT
Filed By:

ft.,.,,Ju=

DISTRICT COURT FOR THE FIFTH JUDICIAL DISTRICT FOR THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA
CARLE. OWEN &ANITAR. OWEN,pro se

Case No.: CV 34-18-756

Plaintiffs,
PLAINTIFF RESPONSE IN OPPOSITION TO

vs.

DEFENDANTS BRIEF IN SUPPORT OF SUMMARY

DERIK L. SMITH AND JESSICA R. SMITH,

JUDGMENT

Defendants.

COMES NOW PLAINTIFFS, hereafter Owens, and responds in opposition to Defendants' Brief
in Support of Defendants' Motion for Summary Judgment and controverts their claimed "facts".
Owens hereby incorporate their Motion for Summary Judgment , Brief in Support and Owens'
response to Defendants' Motion for Summary Judgment.
1. Defendants begin their Brief by claiming that Owens are the perpetrators and Defendants are
the victims. A perpetrator is a term commonly used by law enforcement to designate a person
who actually commits a crime. In this case , the record is clear and indisputable that
Defendants are the only party that have committed crimes. On September 14, 2018, they
committed the crime of willful trespassing onto property posted and in dispute. See Exhibit 1

(photos). The Idaho Trespass law Idaho Code 6-202 was amended in June of 2018. The
amendment states that any person who is found guilty of trespass with damage can suffer
consequences of up to triple the amount of actual damages and first time violators can be
1
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sentenced to jail for 6 months and fined $1 ,500 to $5,000. Defendants willfully and
intentionally trespassed onto know4posted and disputed property and erected a barbed wire
fence through the property. They unlawfully fenced off, took and deprived Owens, the
landowner, of both real and personal property. By their unlawful trespassing and taking of
Owens real property; they are also guilty of the crime of theft. All Grand Theft charges are
felonies and can lead to severe penalties. Under Idaho Code §18-2408 Grand Theft is
punishable by a fine of $5,000 and up to 14 years in the state penitentiary. Owens reported
the willful trespassing by Defendants by filing a trespassing charge at the Minidoka County
Sheriffs office on the same day of Defendants intentional trespassing which caused damages
to Owens' real and personal property. See Exhibit 8 of Owens September 25, 2018
Complaint (Report of Trespassing Incident No. 01-2018-011471). Defendants built a
barbed wire fence through Owens' front yard and unlawfully took and deprived Owens of
their riding lawn mower, a portion of their garden spot, grape patch and completely took
Owens' asparagus patch and intruded onto Owens' driveway impeding egress and ingress.
2. See Defendants admission on page 6: "A few lengths of the fence wire crossed over
personal property of Carl Owen on Smiths' property." Such an admission shows willful
deprivation and theft of Owens' property. The entire fence is on Owens' property.
Defendants' Motion and Brief show that Smiths knew the property they fenced off was in
dispute and clearly posted when they unlawfully trespassed and unlawfully took possession
of Owens' real and personal property without benefit of a Court judicial decree or Order.
The attachment to Smiths' Affidavit in Defendants' motion shows that their intent was to
seek a judicial decree to resolve the dispute. Instead Smiths took matters into their own
hands, engaged in self-help and erected a hostile barbed wire fence thorough property they
2
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knew was in dispute without a judicial decree. Smiths' property, formerly Dureau's, was
some 38 feet south of Owens' real and personal property that Smiths fenced off. The
unlawful fence was erected by Defendants while Owens were not home and damaged
Owens' property and took numerous garden tools, lumber, fencing supplies, gas cans, a
moving dolly, Owens' riding lawn mower and other valuable personal property of Owens.
Owens filed the above captioned civil complaint against Defendants for trespassing, damages
and theft on September 25, 2018. Continuing damages accrue the longer Defendants maintain
the unlawful fence and possess Owens' stolen property cited and fail to safeguard the
personal property stolen. See Exhibit 1 photos. Some of the stolen property of Owens have
been removed by someone from Smiths control since the installation of the unlawful fence.

OWENS RESPONSE TO ISSUES THAT DEFENDANTS STATE AS FACTS
3. Defendants state at page 2: "There was a small error in the 1978 survey which has no

effect on the outcome of this case." This statement is in direct conflict with Defendants
previous statements and arguments saying that the error in the 1978 survey justified a change
in Defendants' legal description and survey bearings which resulted in Defendants claiming a
portion of Owens' property and fencing off their front yard up onto their driveway and taking
and depriving Owens of their personal property enclosed by their hostile 3-strand barbed
wire fence. Defendants have not provided any admissible evidence to support their stated fact
that there was an error in the 1978 survey. In fact their description and impact of the alleged
error has changed throughout the record of this case. Defendants do not possess and have not
provided any admissible evidence to support the above alleged factual statement. Defendants
cannot succeed in summary judgment when extensive damages caused by Defendants
trespassing and theft and punitive damages have to be assessed by a trier of fact (Jury) to
3
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determine the amount to be paid to Owens for Defendants deliberate and wrongful unlawful
actions.
4. Defendants falsely state at page 3 that: "D. Lind Garner purchased the irrigation equipment
for the Dureau property from the Nichols property at the time he begin farming the Dureau
property under the 1990 lease with Dureaus." Lind Garner disputes this statement in his
Affidavit attached to Defendants' Motion for Summary Judgment where he states that he
only purchased a wheel line and the pipe running along the northern boundary of
Defendants' property (alfalfa field). Neither Defendants nor D. Lind Garner can produce any
admissible evidence or proof of D. Lind Gamer purchasing the irrigation pump and
waterworks equipment or the buried irrigation pipe running from the B-1 canal through
Owens' west property.
5. Defendants falsely state at page 3: "He (Derik) observed that the property included a row
of trees and some open ground north of the cultivated field and portable mainline along the
north boundary of the cultivated field." On the day of Derik's stated observation, there were
no markers or stakes placed along the 613' length of Owens' property so Derik could not
determine the boundary other than seeing the berm separating the properties. The row of
trees were planted as a visible boundary in addition to the berm by the previous owner of
Owens' property, David Nichols. See David Nichols' Affidavit (Exhibit 1) attached to
Owens' Motion for Summary Judgment.
During Derik's March 24, 2018 "inspection" of the property and his and Jessica's numerous
visits prior to purchase of the alfalfa field, they entered onto Owens' property and they can
provide no written permission from Owens to justify numerously trespassing onto Owens'
property.
4
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6. Defendants state at page 4: "There was no observable evidence of cultivation or enclosure
of the property between the portable mainline and surveyed boundary." Certainly highly
observable was Owens' mowed and maintained property, their garden spot, the grape patch
with a decades old fence, a highly visible riding lawn mower, bright red gas cans, numerous
garden tools, lumber, fencing supplies on what Defendants' claim as their property but which
instead is Owens' front yard and driveway. Derik certainly could not miss seeing the
personal property described above when on September 14, 2018 he intentionally enclosed,
deprived and took the above described personal property of Owens. Owens have photographs
from a trail camera showing Derik and Jessica Smith and their family on Owens' property
building a hostile 3-strand barbed wire fence taking a large portion of Owens' front yard
along with their personal property and intruding up onto Owens' driveway. See Exhibit
1 photos attached.

7. Defendants state at page 5: That they requested that Carl Owen to allow Smiths to survey
Plaintiffs' property. In fact, they filed a motion requesting the presiding Judge to order
Owens to allow Smiths to survey Owens property using the same surveyor who conducted
the disputed survey of March 23, 2018 which Owens have disputed as being inaccurate based
on an agreed upon boundary and a newly invented legal description for the alfalfa field. The
presiding judge understood Owen's objections and denied Defendants' Motion to use the
same surveyor that Owens were disputing.
8. Defendants at Page 5 falsely state: "On June 5, 2018 Derik observed that Carl had parked a
pickup and trailer on Smiths property." Owens had parked their pickup beside a tree that had
blown down. The trailer was used to haul the limbs and cut up portions of the fallen tree and
Owens advised Derik that the pickup and trailer was on Owens' property, not Derik's alfalfa
5
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field. In order to have a pickup on the alfalfa field, Owens would have had to make an
opening in the berm or drive to the west end and enter the field from the 125W road. Derik
seems to make several "observations" that are not backed up with facts. Owens have two eye
witnesses that helped with the fallen tree cleanup,
9. Defendants falsely state at page S: "In late June of 2018, Carl installed a fence consisting of
T posts and wire on Smiths property ... " Carl never installed a fence but he did post the
disputed property with "No Trespassing Signs and Posted Signs" to protect his property
which Smiths were claiming and threatening to build a fence through Owens' yard. Carl
Owen placed the No Trespassing signs on his property in April of2018 after Derik Smith
informed him in front of two witnesses that he intended to build a fence along the property he
was claiming to keep his kids out of the B-1 irrigation canal. Carl Owen has never placed
"No Trespassing Signs" on Derik's alfalfa field and he has never laid claim to an inch of
Derik's field. Defendants' kids live over three miles away from Owens' "No Trespassing
Signs". Owens posted the property and informed Derik Smith in front of two witnesses, who
will testify in Court, that if he intended to lay claim to any of Owens' property, or build a
fence, that he would have to do it legally through the Court system. Derik Smith was advised
in person that his claim of property was in dispute and the highly visible "No Trespassing
Signs" gave further notification that his claim was in dispute.
10.

Defendants admit at page 5: That Smith's attorney wrote a demand letter to Owens.
The letter attached to Derik's Affidavit in Defendants' Motion for Summary Judgment
clearly states and demands that if Owens failed to remove their "No Trespassing Signs" that
Smiths would take Owens to Court and obtain a judicial decree. Owens agreed to have the
Court settle the dispute but the Smiths never followed through with the threats in the demand
6
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letter. Instead, they trespassed onto Owens' posted property while Owens were not at home
and took matters into their own hands, engaged in unlawful self help without benefit of a
Court Order or judicial decree and built a hostile 3-strand barbed wire fence enclosing,
depriving and taking a large portion of Owens' real and personal property on September 14,
2018. Owens responded by filing a trespassing complaint with the County of Minidoka
Sheriffs office on September 14, 2018 and by filing the instant Civil Complaint against
Defendants for Trespassing, Damages and Theft on September 25, 2018. Exhibit 1 photos
and Defendants admission at paragraph 2 above evidence that they fenced off, captured,
took control of and deprived Owens of their personal property indisputably shows willful
knowledge and intent to take property not belonging to them.
11. Defendants state at page 6: "Derik Smith was concerned about threats from Carl Owen if
Derik built a fence." Carl Owen never made any threats to Derik Smith. Carl Owen advised
Derik Smith to take the matter to Court because his claim of Owens' property was in dispute.
Derik Smith should have been concerned about violating the Idaho Codes for Trespassing
and Theft instead of alleged threats from Carl Owen that he cannot prove. When asked why
he built the fence after threatening Owens with Cowt action, he stated that he had grown
tired of waiting.
Defendants falsely state at page 6: "None of the fence was closer than 8 to 10 feet from
Owens driveway on the date it was built." See Exhibit 1 photos showing the fence
intruding onto Owens driveway impeding their ingress and egress ..
Defendants state at page 6: "The fence was constructed to assert Smith's rightful claim to
possession of the property Smiths had purchased." This statement conflicts with Smiths
attachment to his Affidavit in Defendants' Motion for Summary Judgment where he
7
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expressed in a demand letter that Owens remove their "No Trespassing" signs or he will
obtain a Court decree establishing his claim on Owens' property. Instead of filing in Court
for a Judicial Decree or Order, Smiths took the law into their own hands, engaged in
unlawful self-help and placed a barbed wire fence through Owens' posted property causing
damages and depriving Owens of their personal property in violation of Idaho theft and
trespassing laws. The laws do not give an exemption to trespass because one gets tired of
waiting nor does the law give exemptions for theft of personal property not belonging to
Smiths but taken by Smiths. Smiths described the proper method of asserting their claim in
their demand letter to Owens. (Obtain a Court judicial decree or Order).
12. Defendants state at page 7: That they filed for and requested judgment affirming their right
to a permanent easement to operate, maintain, repair and replace the irrigation pump and
related works on the B-1 canal. See Ex: 1 attachment 6 to Owens' Motion for Summary
Judgment which shows the rights described by Defendants were granted to David I. Nichols,
the previous owner of Owens' property. Those rights passed to Owens when Owens
purchased their property. Again, Defendants are attempting to take property not belonging to
them; but to Owens. They seem to have a sense of entitlement to Owens' property.
13. Defendants at page 7: Defendants state and admit that the buried pipeline is in the 125W
Road right of way with permission of the Minidoka County Highway District. (Susan Allen
Affidavit). Susan Allen provided minutes of a Commissioner meeting showing that the
permission for the buried pipeline to be in the 125W Road right of way to William C.
Nichols, a previous owner of what is now Owens' property. William C. Nichols' rights
passed to David Nichols via a Warranty Deed and David Nichols rights passed to Carl and
Anita Owen when they purchased their property. Defendants have shown no legal or
8
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admissible evidence to claim Owens' irrigation works and the buried pipeline. Defendants
attempt to make an issue of the buried pipeline within the Highway Districts 25' right of
way. They fail to mention that Owens own up to the middle of the 125W Road. They fail to
mention that the "permission" from the Highway District (Susan Allen Affidavit) was
granted to a previous owner of Owens' property. (William C. Nichols) See Exhibit 1

attachment 6 to Owens' Motion for Summary Judgment where MID granted David I.
Nichols permission and the right-of-way and easement to construct, install and maintain
irrigation equipment and an irrigation pipe on and under what is now Owens' property.
14. Defendant at page 8 state: "The same starting point and bearings were used for the common
boundary of Parcel 1 and Parcel 2 under the 1978 survey." From 1978 up until 2018 (40
years) all five property owners accepted the survey starting point and survey bearings. In
1983 Walter A. Woodworth bought Parcel 1 from the Nichols family (William C. Nichols).
The previous owner of Owens' property, David Nichols and Walter A. Woodworth, the
previous owner ofDureaus and Smiths' alfalfa field, reached a boundary agreement that the
berm between the alfalfa field and David Nichols' property and the boundary trees planted by
David Nichols from the starting point of Parcel 1 and 2 and going east would be the agreed
upon boundary of Parcel 1 and 2. See David I. Nichols' Affidavit (Exhibit 1) to Owens'
Motion for Summary Judgment. That agreed upon boundary between Nichols and
Woodworth was accepted without any objection by all subsequent purchasers of what is now
Smiths' property and previous owners of both parcels (35 years) up until Smiths unlawfully
built a barbed wire fence through Owens' front yard and up onto their driveway on
September 14, 2018 and claimed Owens' real and personal property.
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15. Defendants falsely state at page 9: "The southeast comer of Owen's property is located at
exactly the same place on earth under the 1978 survey, the 2018 survey of the Smith property
and the 2019 survey of the Smith property and the 2019 survey of the Owens property." This
statement is impossible since the survey bearings of the 1978 survey of what is now Owens'
property had an entirely different survey bearing from the point of beginning (POB) and
going 613.75' east than the survey bearings used in the 2018 survey for Westerra Realty of
March 23, 2018. Smiths have never had a survey of their property since their April 11, 2018
purchase of the Alfalfa field. Owens offered to split the costs of a joint survey of both
properties and Smiths refused to agree. The 1978 survey bearing used to determine Owens'
southern boundary started survey bearings of N89 degrees 09 minutes from the POB. The
Westerra Realty survey of March 23, 2018 used an entirely different survey bearing from
the POB ofN88 degrees 42 minutes 23 seconds for the same boundary line. It is impossible
for two different bearings from the POB going east to meet some 600 feet east since the two
different degrees cited on legal descriptions diverge from each other the further the length of
the distance to the east. Smiths have long blamed the difference in the two different legal
descriptions first recorded in 2018 on an error in the 1978 survey. They claimed that three
surveyors (Darr Moon, Trevor Reno and Steve Pearson) all agree that the the POB was in
error in 1978 by 1.1 foot to the south of the steel pin (POB) in the middle of 125W Road. If
an error was made to the south, that would cause part of the Alfalfa field of Smiths to be on
Owens' property. See Exhibit 2 attached Attorney Chisholm email statement. When
Defendants realized that fact in 2019 their story changed and they are now claiming that the
1978 survey error was in fact 1.1' to the NORTH instead ofto the SOUTH. The 1978
surveyor of five parcels, Lloyd Hess, is deceased and is not able to testify in defense of his
10
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1978 survey. Defendants have not provided any admissible evidence to support their
allegation of the differently described errors in the 1978 survey. Most likely when Steve
Pearson did a survey for Maro Winmill in 1993, he removed the PK nail cited and replaced it
with a steel pin in the middle of 125W Road (the POB) as he states in previous surveys.
There is no proof that the steel pin in the middle of 125W road is not in the same exact spot
as the PK nail placed there in 1978.
Defendants falsely state at Page 9: "There is no overlap between the 1978 description for

Owens' property used in their deed from the bankruptcy trustee and the 2018 deed from the
Dureau Trust to Smiths. A high school student with a course in Geometry or Math with a
basic understanding of a compass would easily state that Smiths' April 11, 2018 legal
description with a survey bearing ofN 88 degrees 42 minutes 23 seconds would overlap
Owens' legal description with a survey bearing ofN 89 degrees 09 minutes.
16. Defendants falsely state at Page 10: " .... there is a sliver ofland approximately one foot
wide at the west boundary of the Smith and Owen property decreasing to zero at the
southeast comer of the Owen property which would still be vested in the Dureau Trust." If
the one foot wide "sliver" was parallel to the Smith property then it would still be one foot
apart at the southeast comer of Owens' property 613.75' to the east. If the one foot sliver of
land was surveyed using Smiths' newly acquired survey bearing ofN 88 degrees from the
starting point(POB) and Owens' recorded legal description ofN 89 degrees at the starting
point; then the two lines would diverge as they go to the east. There is no way possible for
the lines to decrease to zero at the southwest comer of Owens' property as Defendants state.
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17. Defendants falsely state at page 10: "Smiths have not claimed any of Owens personal
property by constructing a fence on their own property." The issue of who owns the property
in dispute is not the issue. That will be determined by the jury after hearing witness
testimony and reviewing factual admissible evidence. Smiths erected their fence unlawfully
on posted land in dispute. Who owns the property does not negate Smiths trespassing and
theft of Owens' property. Even if the jury decides that Smiths own the fenced off property,
Smiths willfully violated Idaho trespass laws amended in June of2018 and committed theft
of Owens' property which is still a flagrant violation ofldaho theft law.
18. Defendants falsely state at page 12: The record is clear that D. Lind Gamer bought the
irrigation equipment from the Nichols family in 1990. The record is not clear with any
admissible evidence to support Defendants statements. The construction and placement of the
irrigation pump, waterworks and buried irrigation pump was granted to David I. Nichols and
Jackie Lynn Nichols on November 9, 1979. The record is clear at Exhibit 1 attachment 6 of
Owens' Summary Judgment Motion. Neither D. Lind Gamer nor Defendants can provide
admissible evidence in support of their allegation.
19. Defendants falsely state at page 12: That William and Eva Nichols would have reserved an
implied easement to conduct irrigation water across Parcel 2 to Parcel 1 on the 1978 survey.
The 1978 survey and subsequent survey cites no such easement implied or otherwise. In fact
the buried irrigation pipe was only constructed and installed in late 1979 and early 1980. The
easement and right-of-way was granted solely to David and Jackie Nichols by Minidoka
Irrigation District and makes no mention of any irrigation right to parcel 1. Prior to the
installation of the buried pipe in 1979/1980 Parcel 1 was irrigated by ditches to the east of
Parcel 1. So, Defendants have other diversion points to use their water rights. See Owens'
12
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Summary Judgment Motion Exhibit 1 attachment 6. After November 7, 1979 William and
Eva Nichols would have had no rights to reserve an implied or any other easement to Parcel
1. David Nichols states in his Affidavit in Owens' Motion for Summary Judgment (Exhibit

1 att. 6) that he granted no easement or right-of way or written permission for anyone to use
his buried irrigation pipe and Owens have not provided an easement or right-of-way or
written permission to use the buried pipe under their property. The County Recorder's Office
and MID do not show an easement or right-of way or written permission for anyone to use
what is now Owens' buried pipe on their property.
20. Defendants baldly state at Page 14: "Plaintiffs cannot deny Defendants or their successors
in title to the right to use, operate maintain, repair or replace the pump and related facilities
and the pipeline." The rights described by Plaintiffs were granted to the previous owner,
David Nichols, on November 9, 1979 (See Exhibit 1 att. 6) to Owens' Motion for Summary
Judgement. The buried pipe and associated rights described therein passed to Owens in
September 8, 2008 when Owens bought what was previously David Nichols' property.
Defendants cannot produce or provide admissible evidence that they have the rights granted
to David Nichols which passed to Owens, especially, since they have other points of
diversion for use of their water rights.
21. Defendants falsely state at page 16: The "berm" along the portable mainline was not
created until 1995 according to D. Lind Gamer, the tenant. The natural berm separating the
alfalfa field dates back to the 60's when the alfalfa field was split up into 7 parcels each
separated with an irrigation ditch for irrigation purposes. In the 70's the individual parcels
were combined and the natural berm at the northern boundary of the alfalfa field separating
the two properties was enhanced by a higher berm being constructed between the Northern
13
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boundary of the alfalfa field and the Southern boundary of what is now Owens' property to
prevent irrigation water from what is now Owens' property from going onto the alfalfa field.
Had a boundary agreement not existed accepting the berm as the defining boundary and
Smiths claimed property was true: David Nichols and Carl Owen would have been irrigating
for 40 years property now claimed by Smiths openly and notoriously without objection from
previous owners of Smiths' alfalfa field. David I. Nichols will testify to this fact at trial under
oath as he was working both parcels of land at that time and has first-hand knowledge which
D. Lind Gamer lacks. D. Lind Gamer has no ownership interests in either of the parcels in
dispute and only leases Defendants' property for farming purposes. D. Lind Gamer helped
David I. Nichols enhance the berm at David Nichols request as some of David I. Nichols
irrigation water was going over the lower berm and onto the alfalfa field due to parts of the
berm breaking down over time. David I. Nichols will testify that D. Lind Gamer helped him
raise the height of the existing berm and repair portions of the berm to prevent David's
irrigation water from going onto the alfalfa field, or as D. Lind Gamer describes it, "the grain
field". From 1979 until 1995 the existing berm worked to stop David's water from going
onto the field that D. Lind Gamer was farming. Over time, the berm broke down in some
places and needed to be raised and repaired. Both the property owner to the north of the field
(David Nichols) and D. Lind Gamer, who held the lease for farming benefited from the
repair and raising of the berm. D. Lind Gamer has no first hand knowledge of the agreed
upon boundary between David Nichols and Walter A. Woodworth and he does not have a
dog in the fight/dispute or any ownership interest in either of the properties or in Smiths
claiming part of Owens' property. He can only properly attest to the acreage he has leased to
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farm. He has never farmed the property to the north of the berm claimed by Smiths. Owens
will call D. Lind Garner to truthfully testify at the jury trial in this matter.
22. The remainder of Defendants' Brief in Support of their Motion for Summary Judgment
consists of references to a slew of affidavits of persons with no first hand knowledge of the
dispute and conclusory statements without admissible evidence. Owens dispute has
controverted the allegations which Defendants refer to as "facts". The affidavits cited were
drafted by Smiths' attorney, not the affiants, and presented to affiants only for signature.
Owens cannot cross examine an affidavit; therefore, Owens require Defendants to present the
Affiants at trial for rebuttal and cross examination and impeachment due to their lack of firsthand knowledge regarding the dispute. Affiants will be required to bring with them any
supporting admissible evidence to support the allegations in their affidavits. If the Affiants
cannot appear at trial, Owens request that their affidavits be stricken.
CONCLUSION
Defendants trespassed onto Owens' posted property and built a hostile barbed wire fence which
took both Owens' real and personal property while Owens were not at home. On September 14,
2018, a neighbor informed Owens by phone that Derik Smith and a surveyor were posting
wooden stakes in Owens' front yard. On the way home, Owens filed a trespassing complaint
(Report of Trespassing Incident No. 01-2018-011471) with the Minidoka Sheriffs office. See
Exhibit 8 to Owens Complaint filed September 25, 2018. Upon arriving home Owens found
Derik Smith erecting a 3-strand barbed wire fence enclosing Owens' real and personal property.
Owens attempted to reason with Derik Smith and have him stop erecting the fence. Derik Smith
stated that he had conferred with his attorney, Donald J. Chisholm, and that his attorney had told
15
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him to erect the fence. Owens sent an email to Attorney Chisholm inquiring whether he had
instructed Derik Smith to construct the fence and Attorney Chisholm never answered the inquiry.
On September 25, 2018, Owens filed the above captioned civil complaint for unlawful
trespassing, damages and theft. Defendants' Attorney was successful in delaying progress on the
complaint with legal maneuvers, motions and hearings for seven months without addressing the
complaint issues of damages and theft. The presiding judge has scheduled a series of pre-trial
events leading to a jury trial. Owens will provide witnesses with first hand knowledge and
admissible evidence at the jury trial regarding the complaint issues. Owens request and deserve
summary judgment in their favor and against Defendants. Owens provided a Concise Statement
of Genuine Material Facts Not in Dispute. Defendants failed to controvert Owens facts with
references to the record or admissible evidence and failed to provide a Concise Statement of
Genuine Material Facts Not in Dispute per the Court scheduling order. Defendants have failed to
address or provide a meritorious defense for their wrongful acts cited in the Complaint.
Respectfully submitted,

Carl E. Owen

and

Anita R. Owen

ATTACHMENTS
1. Photos of Smiths unlawfully erecting a fence through Owen's front yard an up onto
Owens driveway.
2. Attorney Chisholm email of November 20, 2018at11:00 p.m.
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CERTIFICATE OF SERVICE
I certify that a copy ofthis response to Defendants Brief in support of their MOTION FOR
SUMMARY JUDGMENT was mailed via U.S. Postal Service First Class Mail to the following
on May 6, 2019:

Donald J. Chisholm
223 East Main Street
PO Box 1118
Burley, Idaho 83318

Carl E. Owen
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From: <chisholm@pmt.org>
Date: Tue, Nov 20, 2018 at 11:00 PM
Subject: The length of your southern boundary
To: <carleowen@gmail.com>
Cc: <deriksmith@packagingcorp.com>

Carl,
As I was thinking about the line of question you pursued in your
deposition of Derik Smith today it occurred to me that you have another
indispensable party issue in addition to your failure to join Northwest
Farm Credit Services, the lienholder on the Smith property. You seem to
believe that your southern boundary is 613 plus feet from the 16th section
corner of the northeast quarter of Section 7. You believe that to be
true, because of the error Lloyd Hess made in locating the 16th section
corner. Trevor Reno, his predecessor, Steve Pearson , and Dar Moon all v
"'- agree that the point Lloyd used as the 16th section corner is 3.8 feet west 'I(
41-. and 1.1 foot south of the correct 16th section corner. Trevor Reno
provided that information to me, and I relayed it to you in my July 17
letter which was discussed in Derik's deposition.
If you measure from the pin which is situated in the 125 west road ,
your southern boundary is the 609 foot figure in Derik's deed and not the
613 foot figure mentioned in your deed. Trevor Reno and Dar Moon both
say the southeast corner of your property is at the same location under the
Hess survey or the Trevor Reno survey, because of the different starting
point in the 125 west road .
It wouldn't matter to Derik and Jessica if your southern boundary is
700 feet or 800 feet or if it extends to the end of the earth. Your common
boundary would still stop at the 609 foot figure measured from the pin in
the road . If your southern boundary were longer than that, the southeast
corner of your property would be further to the east. That would affect
Mike Child, but it would not affect Smiths. If you believe your southern
boundary is 613 feet from the pin in the road, you need to join Mike Child,
because the court cannot enter a decree taking some of his property and
giving it to you if you don't join him as a party.
The length of your southern boundary has nothing to do with the
strip of land you are trying to claim south of the boundary line
established by the Desert West survey of March 23, 2018. You will likely
save yourself some money if you will direct your attention to the real
issue at hand .
Don
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Electronically Filed
5/10/2019 2:27 PM
Fifth Judicial District, Minidoka County
Tonya Page, Clerk of the Court
By: Janet Sunderland, Deputy Clerk

Donald J. Chisholm, Esquire
Chisholm Law Office
223 East Main Street
P.O. Box 1118
Burley, Idaho 83318
Telephone: (208) 678-9181
Fax: (208) 878-4998
Email: chisholm@pmt.org
ISB # 1134

Attorney for Defendants

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA

)
)
)
)
)

CARLE. OWEN and ANITA R.
OWEN,
Plaintiffs,
vs.

)
)

DERIK L. SMITH and JESSICA R.
SMITH,

)
)
)
)
)
)

Defendants.

CASE NO. CV34-18-756

MOTION TO STRIKE AFFIDAVIT
OF DAVID I. NICHOLS

COME NOW the Defendants Derik Smith and Jessica Smith to move
for an order of the court striking the Affidavit of David Ike Nichols
in support of the Plaintiffs' Motion for Summary Judgment on the
reasons set forth herein.

This Motion is made pursuant to Rule 56

of the Idaho Rules of Civil Procedure.
With the exceptions of paragraphs 1 through 4 of the Affidavit
of David Ike Nichols and the second paragraph 9, the remaining
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paragraphs and attachments 2, 3 and 6 are objectionable for the
following reasons:
1.

Paragraph 5 states that the property conveyed to David by

his parents is accurately depicted by attachment 2.

Attachment

number 2 is just an approximation of the configurations of the parcels
owned by Carl E. Owen and Derik L. Smith identified by RP numbers
on that attachment.

The 1978 survey of the North boundary of the

property now owned by Derik Smith shows it has a jog in it.
Attachment 2 shows no jog.

The legal descriptions for the two

parcels are parcels 1 and 2 as shown on the 1978 survey plat attached
to the Trevor Reno Affidavit as Exhibit A.
2.

The County Assessor's Affidavit establishes that the legal

descriptions for parcel 2 was the legal description used in the deed
by which David Nichols received title to parcel 2 on the survey
Walter Woodworth received for title to parcel 1.

David Nichols

cannot testify that an aerial photo establishes the description for
parcel 1 is in the deed boundaries of his property survey contrary
is the surveyed and described boundaries.
3.

The accuracy of boundaries shown on attachment 2 is

discredited on its face by the fact that all of 125 West Road adjacent
to the property now owned by Derik Smith is shown to be part of the
Derik Smith parcel

(rather than only half of the road)

and the

attachment does not show Plaintiffs' property extending to the center
of the B-1 canal as the 1978 survey description and deed for
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Plaintiffs' property show.
4.

The allegations of paragraph 6 should be stricken on the

following grounds and reasons:
a. The Affidavit does not establish that David Ike Nichols
is qualified to provide opinions as to interpretation of
surveys or legal descriptions.
b. Attachment number 3 refers to a dot representing the
center of 125 West Road.

The dot was apparently placed

on attachment number 3 by someone's hand with no
explanation as to how or why the dot was placed on the
attachment or exactly where it is located.
c. There is no validation of the accuracy of the information
depicted on attachment 3.
d. David Nichol's statement that William and Eva Nichols
deeded the "alfalfa field" to Walter Woodworth under the
instrument attached as Exhibit 4 is incorrect.

The legal

description conveyed the 27.65 acre parcel described in
the deed and shown on the 1978 survey, not just the alfalfa
field.
e. The statement that David's parents deeded parcel 2 to
David Nichols and his wife with an oral agreement that
the property line would go from the pin in the middle of
125 West Road then East for 614 feet and split the large
tree South of the tree boundary is inconsistent with the
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legal description used in the conveyance by William and
Eva Nichols to David Nichols and his wife, and it is
inconsistent with the description in the deed from
William and Eva Nichols to Walter Woodworth.
f. The statements of David Nichols regarding an alleged
agreement of William and Eva Nichols with David Nichols
changing the boundary of David's property and the alleged
agreement between David Nichols and Walter Woodworth are
just legal conclusions unsupported by evidence as to how,
when or where the alleged agreements were reached or what
the terms, if any, were. Such agreements violate the
statute of frauds and are hearsay statements not
authenticated in any manner and are inadmissible under
Rule 802 of the Idaho Rules of Evidence, and the Idaho
Statute of Frauds.
g. David Nichols has not explained how he has knowledge that
Carl and Anita Owen maintained the property he had
previously used without dispute from September 4, 2008
until September 14, 2008 or how he came to know the
information.

By his statement in paragraph 8, David

Nichols acknowledges that he resides in Pocatello, and
that he came to Rupert to observe the fence placed on their
property.
5.

In paragraph 7, David Nichols claims that Carl Owen
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cultivated and tended to the garden spot until September 14, 2018.
Carl Owen acknowledged by his deposition that he did not cultivate
the garden in 2017 or 2018 (Excerpts from Carl Owen Deposition pages
7 3 and 7 4) .
6.

The contents of paragraph 8 are just legal conclusions of

ownership of property outside the legal description of David Nichols'
property and not evidence.
7.

With respect to the first paragraph 9, the testimony of

David Nichols makes no sense.

Nichols claims the underground

pipeline was constructed from the B-1 canal to the South end of his
property under his driveway.

He claims the pipeline was constructed

and put in place to irrigate the West portion of what is now Mr. and
Mrs. Owens' property. The pipeline surfaces well within Smith's
property.

David did not state that there are any risers to water

the Owen property from the pipeline.

The pipeline in question is

not a pipeline for watering the Owen property.

It is a pipeline

apparently buried in the right-of-way of the Minidoka County Highway
District which has irrigated the property now owned by the Defendants
since at least 1990.
8.

Attachment number 6 does not identify the new point of

diversion for David Nichols property.

Carl Owen testified that he

waters his property from a point near the East boundary upstream from
the pump station and pipeline.

(Second Excerpts from Carl Owen

Deposition pages 19 and 20).
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The Affidavit of David Nichols is nothing more than conclusory
statements drafted by Carl Owen to support the Plaintiffs' position
in the case.

The Affidavit and attachments which have no probative

value should be stricken, or the Court should rule that they are
inadmissible.
This Motion is based on the Affidavits of Trevor Reno and Janice
West and the Declaration of D. Lind Garner.
Oral Argument on this Motion is requested.
DATED this

/0. ·11.-day

of May, 2019.

~-U~ulu.1,__
Donald J. Chisholm
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CERTIFICATE OF MAILING

.......

.

I hereby certify that on the { 0
day of May, 2019, I
served a true and correct copy of the foregoing MOTION TO STRIKE
AFFIDAVIT OF DAVID IKE NICHOLS upon:
Carl E. Owen and Anita R. Owen
276 North 125 West
Rupert, Idaho 83350
Email: carleowen@gmail.com
Email: ohiostar46@gmail.com
Kristen Anders
Northwest Farm Credit Service Counsel
Email: kristen.anders@northwestfcs.com

Attorney(s) of record in the above-entitled matter, by mailing a
copy thereof in the United States mail, postage prepaid by first
class mail, in an envelope addressed to said person(s) at the
foregoing address(es) and by email.

Donald J. Chisholm
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Electronically Filed
5/10/2019 2:27 PM
Fifth Judicial District, Minidoka County
Tonya Page, Clerk of the Court
By: Janet Sunderland, Deputy Clerk

Donald J. Chisholm, Esquire
Chisholm Law Office
223 East Main Street
P.O. Box 1118
Burley, Idaho 83318
Telephone: (208) 678-9181
Fax: (208) 878-4998
Email: chisholm@pmt.org
ISB # 1134

Attorney for Defendants

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO,

IN AND FOR THE COUNTY OF MINIDOKA

CARLE. OWEN and ANITA R.
OWEN,

CASE NO. CV34-18-756

Plaintiffs,
vs.
DERIK L. SMITH and JESSICA R.
SMITH,

SECOND EXCERPTS FROM
DEFOSITIION OF CARL
E. OWEN

Defendants.

Defendants present the attached pages 17 through 20 from the
deposition of Carl E. Owen taken January 31, 2019. The pages show
the lack of due diligence on the part of Carl E. Owen to determine
the boundary of his property when he purchased it and shows the point
of diversion Carl Owen has used for MID irrigation water for his 3. 09
acre parcel.

CERTIFICATION I Donald J. Chisholm, the undersigned

attorney for the Defendant certify that the pages submitted herewith
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are true and correct copies of the original Deposition of Carl E.
Owen which is in my possession, and that none of the testimony on
said pages has been changed by Carl E. Owen.
DATED this

/O'r<---day of May, 2019.

Donald J. Chisholm

CERTIFICATE OF MAILING
·.i ~

I hereby certify that on the ----'-v"--c-/
day of May, 2019, I
served a true and correct copy of the foregoing SECOND EXCERPTS FROM
DEPOSITION OF CARLE. OWEN upon:
Carl E. Owen and Anita R. Owen
276 North 125 West
Rupert, Idaho 83350
Email: carleowen@gmail.com
Email: ohiostar46@gmail.com
Kristen Anders
Northwest Farm Credit Service Counsel
Email: kristen.anders@northwestfcs.com

Attorney(s) of record in the above-entitled matter, by mailing a
copy thereof in the United States mail, postage prepaid by first
class mail, in an envelope addressed to said person(s) at the
foregoing address(es) and by email.

Donald J. Chisholm
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Carl E. Owen - January 31, 2019

17

I

----------~I
1

shifts from a north measurement to a south measurement.
(Exhibit No. 2 Marked.)

2
3

BY MR. CHISHOLM:
Q.

4

Mr. Owen, we previously talked about the

5

fact that you owned a parcel to the west of the property

6

you currently own.

7

A.

Right.

8

Q.

Just to clarify the record, you are the

9

owner of Parcel No. 2 as shown on the 1978 survey?

10

A.

That's correct.

11

Q.

And Parcel No.

My wife and I.
3

is the one that you

12

purchased from the Nichols' estate and then turned

13

around and sold to Barry Pate?

14

A.

Correct.

15

Q.

And then Parcel No. 1 on that survey is the

16

property that Derik and Jessica Smith now own?

17
18

A.

Correct.

The alfalfa field.

That's

Property 2, you said?

19

Q.

Exhibit No. 2 -- oh, you're Parcel No. 2,

20

and the property you bought across the road is Parcel

21

No. 3?

22

A.

Parcel 2 and 3.

23

Q.

Did you find any survey markers on the

24

25

property at the time you bought, on Parcel No. 2?
A.

I didn't.

At the time I bought the
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Carl E. Owen - January 31, 2019

1

I

2

•I
I
I
I
I

•I
I
I
I

I
I

I

3
4
5

Q.

Wel l, leas e, how ever it was bein g farm
ed.

7

A.

Wel l, he said tha t Len Gar ner was

9
10
11
12
13
14
15
16

18
19

pro per ty, I did n't look for surv ey mar
kers , bec ause
ther e was a surv ey alre ady on file and
I trus ted tha t.
Q. Did Dav id Nic hols give any hist ory
abo ut who
had been farm ing the pro per ty tha t the
Smi ths now own ?
A. You mea n on a leas e?

6

8

17

Q.

Did he say any thin g abo ut how long Len

Gar ner had bee n doin g that ?
A.

He mig ht hav e, but it's bee n ove r 10 yea
rs.
I don 't rec all exa ctly .
Q.

Did he talk to you at all abo ut how the

pro per ty had been irri gat ed, the pro per
ty tha t Smi ths
now own ?
A.

He said pre vio usly it was irri gat ed by

ditc h, and then they shif ted to the wat
erw heel or -- I
forg et wha t they cal l it.
MRS. OWEN:

21

THE WITNESS:

23
24
25

I gue ss

he leas es out pro per ties , and he doe s
the mow ing of the
hay and the wat erin g and taki ng care of
the fiel d.

20

22

18

Whe el line .
Whe el line .

BY MR. CHISHOLM:
Q.

And did he say who had put the whe el line
s
on Par cel No. l?
A.

He did not .
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Carl E. Ow en• January 31, 2019
1
2
3

4
5
6

7
8
9

10
11

12
13

14
15
16
17
18
19
20

21
22
23
24

25

19

Q.

Tel l me wha t was the poi nt of div
ers ion for
the pur pos e of irr iga tin g you r Par
cel No. 2 tha t you
bou ght . Wh ere did you get you r
Irr iga tio n Di str ict
wat er?
A.

At the tim e Dav id Nic hol s had put
som e

eig ht- inc h pip e on the eas t por tio
n of the pro per ty, and
it' s got gat es in it whe re you pla
ce the pip e one way to
wa ter one por tio n, and ano the r way
to wa ter the low er
por tio n, so it' s flo od irr iga tio
n by usi ng an eig ht- inc h
gat ed pip e.
Q.

Cou ld you poi nts out to me -- I
don 't thi nk
I'l l hav e you mar k it -- but can
you poi nt out to me
whe re tha t eig ht- inc h pip e was loc
ate d?
A.

It was in the eas t por tio n of my
pro per ty.
I can 't poi nt at exa ctly whe re it
was at, but it was
beh ind the hou se. Abo ut may be 70
or 80 fee t up on the
can al ban k was the ou tle t, and the
pip e -- the pip es
wer e hoo ked up from the re to go
bot h eas t and we st.
Q. Oka y. So the pip e wou ld go
dow n to the
did you r pip es run cle ar dow n to
the Cou nty Roa d 125
We st, the n, the gat ed pip e?
A.

No, no.

We 've got a fie ld in fro nt of our

pro per ty the re, in fro nt of the
hou se, and in tha t fie ld
we wou ld rep osi tio n the irr iga tio
n pip e to let the wa ter
flow to wa ter the eas t pas tur e,
I cal l it.
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Carl E. Owen - January 31, 2019

1

Q.

Okay.

2

A.

Then we would reposit ion to water the east

portion .

4

in a differe nt place.

5

it up.

7
8
9
10
11

I
I

I
I
I
I
I
I
I
I

We would just take the pipe and just place it

3

6

Q.

I had a T where you can just hook

Did you have a valve, then, you could set it

either directio n from the T?
A.

No.

from the canal.

The only valve was on the head gate
It's a wheel valve where you just turn

it to open it and close it.
Q.

All right.

Did you have any discuss ion with

12

David Nichols about how the water got to the farm that

13

the Smiths have purchas ed?

14

A.

No.

I was not concern ed with the propert y
I was simply

15

that Smiths purchas ed at the time.

16

concen trating on the propert y I'd purchas ed.

17

20

Q.

And did you see that there was a pumping

18

station up on the bank of the canal that had an out-div e

19

that ran paralle l to the 125 West Road?

20

A.

I did.

21

Q.

And did you inquire about why that was

22

there, or what its functio n was?

23

A.

I did not.

24

Q.

Since you've filed this lawsuit , or since

25

you've had this issue with the Smiths, you've claimed
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IN THE DISTRICT COURT OF THE
5th JUDICIAL DISTRICT
MINIDOKA COUNTY, IDAHO
On:05/13/2019 3:50 p.m.
Tonya Page
CLERK OF THE DISTRICT COURT
Filed By: $ .,.,,f,,,'"".z

Carl E. Owen and Anita R. Owen
Husband and Wife
PO Box 723
276N 125W
Rupert, Idaho 83350
Phone:208-430-3206
Email: carleowen@gmail.com

DISTRICT COURT FOR THE FIFTH JUDICIAL DISTRICT FOR THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA
CARLE. OWEN & ANITA R. OWEN, pro
se
Plaintiffs,

Case No.: CV 34-18-756

PLAINTIFF RESPONSE IN OPPOSITION TO
DEFENDANTS MOTION TO STRIKE DA YID I.

vs.

NICHOLS AFFIDAVIT

DERIK L. SMITH AND JESSICA R.
SMITH,

MAY 13, 2019

Defendants.

COMES NOW Plaintiffs, hereafter Owens and responds in opposition to Defendants Motion to
Strike David I. Nichols affidavit. Derik Smith and Jessica Smith have moved for an order of the
court striking the Affidavit of David Ike Nichols in support of Owens Motion for Summary
Judgment.

Motions to strike filed in response to a motion for summary judgment are disfavored

by the Courts. Both I.R.C.P 56 and Fed. R. Civ. P. 56(c) permits a responding party to object to
evidence (or cited matehal) that is not admissible. The objection functions like an objection at
trial, and may be contained within the briefing or in a separate appendix. Counsel are discouraged
by the Courts from filing separate motions to strike, which prolongs the summary judgment
briefing schedule. I.R.C.P (4) states:

MOTION TO STRIKE AFFIDAVIT OF DAVID IKE NICHOLS - PAGE 1
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(4) Affidavits. An affidavit used to support or oppose a motion must be made on
personal knowledge, set out facts that would be admissible in evidence, and show that
the affiant or declarant is competent to testify on the matters stated. Sworn or certified
copies of all papers or parts of papers referred to in an affidavit must be attached to or
served with the affidavit. The court may permit affidavits to be supplemented or opposed
by depositions, answers to interrogatories, or further affidavits.

David I. Nichols affidavit meets these requirements.
The Supreme Court has clarified that this does not mean that any factual dispute will
defeat the motion:
By its very terms, this standard provides that the mere existence of some alleged factual
dispute between the parties will not defeat an otherwise properly supported motion for
summary judgment; the requirement is that there be no genuine issue of material fact.

Defendants state the following reasons to strike:
1. Paragraph 5 states that the property conveyed to David by his parents is accurately
depicted by attachment 2. Attachment number 2 is just an approximation of the
configurations of the parcels owned by Carl E. Owen and Derik L. Smith identified by RP
numbers on that attachment. The 1978 survey of the North boundary of the property now
owned by Derik Smith shows it has a jog in it. Attachment 2 shows no jog. The legal
descriptions for the two parcels are parcels 1 and 2 as shown on the 1978 survey plat
attached to the Trevor Reno Affidavit as Exhibit A.

OWENS RESPONSE TO DEFENDANTS CITED REASON 1
Defendants have included nine (9) sworn affidavits in their Motion and Brief in support
of Summary Judgment. Owens have included one (1), David Nichols affidavit. The big difference
in the affidavits presented by Defendants is that David I. Nichols previously owned the property
now in dispute for 29 years and has decades of first-hand knowledge about the history of both
parcels 1 and 2 and the issues at dispute. On the other hand, Defendants 9 affiants have none or
very little first-hand knowledge regarding the actual issues in the present complaint or the history
of the use of the two parcels and do not address the issues of trespassing , theft and damages in
the above captioned matter. Defendants attorney drafted the nine self serving affidavits and made
the rounds simply obtaining signatures on his self-serving drafted statements. For some reason,
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2..

when an attorney drafts an affidavit, he states what he wants the affiant to sign and generally
average people put faith and trust in documents drafted by an attorney and sign the statement
without spending the time to review it for accuracy or question the intent.
Conversely, David I. Nichols made his statements verbally to Carl Owen who typed his
statements, had David I. Nichols review the statements for accuracy before signing it under oath
and penalty of perjury. Defendants attorney now wants to strike 100% of Owens supporting
affidavits without sufficient justification. Owens could engage in a war of affidavits by
submitting affidavits of numerous neighbors having first- hand knowledge of the complaint
issues and who will be credible witnesses. Defendants want to not allow the true facts to be
presented to a Trier of Fact because the true facts totally discredit the Defendants defenses and
arguments for their unlawful actions. Owens could prolong the judicial process by filing motions
to strike all 9 of Defendants affidavits but Owens only goal is obtain a jury trial as soon as
possible so the actual facts and witness testimony can determine the resolution of the dispute
instead of employing legal tactics designed to delay and obstruct the judicial process. This case
has dragged on due to Defendants many motions and pleadings for eight (8) months. Defendants
should have no reason to delay the process further if they believe that a Trier of Fact will accept
their stated reasons and defenses. They should join Owens request to present their case to a jury if
they truly believe they can convince a jury to rule on their behalf. Criminals are entitled to a
speedy trial but civil matters can be delayed through various legal filings, motions and pleadings.
David Nichols grew up on the other side of the B-1 canal from Owens property on the
parcel identified and depicted on attachment 2 of David Nichols affidavit as RP09S24EO70730.
David Nichols family home is now owned by R.J. Wardle.
Attachment 2 is used by the County Tax Assessor for assessment purposes for the RP
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(Real Properties Shown). The properties are outlined by green lines for tax assessment purposes.
Defendants are wrongfully trying to compare an aerial photograph used for tax assessment
purposes with a 1978 survey which Defendants have repeatedly insisted is in error. Note the
green line on attachment 2 of David Nichols affidavit clearly depicts the southern boundary of
Owens property (for tax assessment purposes) and the northern boundary of what is now Smiths
property for tax assessment purposes. The demarcation line shown for the common boundary is
just as David Nichols described with the line following along his boundary trees and windbreak
trees he planted and splitting the large tree at the east portion of what is now Owens property.
Clearly, Owens are being assessed taxes for their residential property (minus the
homesteaders exemption) and Smiths are being assessed taxes on their alfalfa field. Defendants
state that they are concerned about what they describe as a "jog" they claim is on the 1978 survey
which they have consistently disparaged and described as inaccurate and in error. Attachment 2
is used for assessment for tax purposes. It was not and is not represented as a survey. In 1978
when Lloyd Hess surveyed 5 parcels for William Nichols and his wife; the surveyor was clearly
informed by William C. Nichols and David Nichols that Nichols intent was for parcel 1 being
split off as agricultural farm land and parcel 2 bordering the northern edge of the alfalfa field was
residential property. If the 1978 survey is in fact in error as Defendants claim; William C.
Nichols intentions and instructions to the surveyor for the split of parcel 1 and 2 were clear,
unambiguous and not in error and are clearly described in David Nichols Affidavit.
William C. Nichols and his wife wanted and deeded their son a homestead. The alfalfa
field (parcel 1) was never intended to include a large portion of David Nichols front yard and
intrude up onto his driveway. At that time William C. Nichols owned both parcel 1 and 2, he
never planted crops or farmed on parcel 2 which is now Owens property. No subsequent owners
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the now
of parcel 1 from 1979 until 2018 have ever planted crops, ever used or attempted to use
fenced
disputed property for any reason, never mowed, maintained or cultivated or intruded and
and the
on the portion of property now in dispute. They respected and accepted the boundary trees
raised
berm as the boundary between the two parcels. They farmed up to the natural berm (later
1 was
and enhanced) of the alfalfa field. From the 1978 survey until September of 2018 parcel
er of
farmed as an agricultural piece of property with clearly visible defined borders. In Septemb
ly and
2018 Defendants ignored known disputed and posted "no trespassing" signs and knowing
front
willfully came onto Owens property and engaged in self-help by fencing through Owens
l
yard and taking and depriving Owens of both real and personal property. Much of the persona
off
property under control of Defendants unlawful fence has been removed from the fenced
portion of Owens front and side yard. Defendants took responsibility and are liable for
fence
safeguarding the stolen personal property fenced off with a hostile 3-strand barbed wire
it is
without a Court Order or judicial decree. Both Trespassing and Theft are criminal acts and
was
well established that perpetrators cannot be unjustly enriched due to illegal acts. Even ifthere
sing
no dispute and Defendants owned the property now in dispute, they broke the Idaho Trespas
and Theft laws by taking matters into their own hands without a judicial decree or order.
Had William Nichols intended for part of the property he owned (parcel 1) to include part
that
of his son (David Nichols) property (parcel 2)as part of parcel 1, he would have farmed
ip
portion to maximize crop yield. Certainly, he and his son would have cleared up any ownersh
Walter A.
confusion during the period of time (4 years) from 1979 until he sold the alfalfa field to
was
Woodworth in April of 1983. Walter A. Woodworth intended to buy and understood he
come up
buying an agricultural piece of property. Certainly, the issue now in dispute, would have
and have been settled between William Nichols and David Nichols when his son used the
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property now in dispute as a garden spot, a grape patch, and asparagus patch, a front yard and a
driveway. If Walter A. Woodworth felt that he was entitled to part of David Nichols property , the
issue would have been addressed during the time Walter A. Woodworth owned the alfalfa field
from 1983 to 1989. The parcel 2 property identified as RP09S24E070370 which is depicted on
attachments 2 and 3 of David Nichols affidavit shows clearly two distinct pieces of property;
what is now Owens residence complete with a front yard and driveway not impeded by the alfalfa
field to the south of their property and the alfalfa field.
The alfalfa field on attachment 2 is identified as RP09S24E071950 and depicts an alfalfa
field for assessment purposes. David Nichols affidavit statement at paragraph 5 merely states
"That the property conveyed to him and his wife by his parents William C. Nichols and Eva
Nichols is accurately depicted and identified on attachment 2 as RP09S24E070370. He did not
discuss an alleged "jog" (not an issue) which Defendants complain of. He was deeded the
property on November 7, 1979 by his parents and he worked his deeded property and the alfalfa
field up until April 12, 1983 when his parents sold the clearly defined alfalfa field to Walter A.
Woodworth. David Nichols clearly knew and respected the boundary between the two properties
as being separated by a berm and never attempted to intrude or expand his residential property
onto the alfalfa field. Walter A. Woodworth fully realized that he was only buying the alfalfa
field and not part of David Nichol's residence , front yard and driveway.
David Nichols lived in his residence and enjoyed using his garden spot, grape patch,
asparagus patch front yard and driveway from 1979 to 2008 when Owens purchased the
residential property. In 1983 when Walter A. Woodworth purchased the alfalfa field. David
Nichols stated that at no time did Walter A. Woodworth, during his ownership of parcel I from
1983 to 1989, indicate in any way, raise any objection, or claim part of David Nichols property,
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1979
garden spot, grape patch, front yard or his asparagus patch or part of his driveway. From
the
until 2008 David Nichols openly used and maintained the property from the B-1 canal to
ent
northern boundary of the alfalfa field without any objection from the previous or subsequ
states
owners, William Nichols, Walter A. Woodworth or the Dureaus. In fact, as David Nichols
I
at paragraph 6 of his affidavit: "Walter A. Woodworth and I agreed that the boundary trees
planted from west to east and the big tree to the east of my property was the boundary line
y. The
between my property and the alfalfa field. We never had any disputes about the boundar
a
alfalfa field was clearly and visibly an alfalfa field and my residence was clearly and visibly
enhancing
residence with a front yard bordering the alfalfa field" David Nichols took measures by
the natural berm to keep his irrigation water from going onto and damaging the Alfalfa field.
Defendants make an issue about the 1978 survey which they have consistently described
of
as inaccurate and in error due to an alleged error at what is described as the true point
on the
beginning (POB) on Owens legal description and deed . Defendants state there was a "jog"
off
1978 survey for the property now owned by Smiths. Normally when a piece ofland is split
from a larger parcel, the boundary is a straight line (without a jog) unless there is some
impediment preventing a straight line of which there was none in 1978. Defendants state:
2 . The County Assesso r's Affidavit establishes that the legal descriptions for parcel 2
was the legal description used in the deed by which David Nichols received title to parcel
2 on the survey Walter Woodworth received for title to parcel 1. David Nichols cannot
testify that an aerial photo establishes the description for parcel 1 is in the deed boundaries
of his property survey contrary is the surveyed and described boundaries.
OWENS RESPONSE TO DEFEN DANTS STATE D REASO N NO. 2

David Nichols has not testified "that an aerial photo establishes the description for parcel
1 is in the deed boundaries of his property survey contrary is the surveyed and described
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boundaries." In fact , neither Owens or David Nichols understand that nonsensical statement.
What David Nichols will testify to at trial under oath is that his family owned a large
parcel of land and in 1978 his parents split off parcel 1 as an agricultural parcel for growing crops
and split off parcel 2 as a residential parcel who he deeded to his son, David Nichols in November
7, 1979. David Nichols will testify under oath at trial that his parents would not deed him a
residential parcel impeded by the clearly defined alfalfa field identified as parcel 1. David Nichols
and his father were on good terms and David continued to work parcel 1 after his parents deeded
him parcel 2 in 1979 until it was sold to Walter A. Woodworth in April of 1983 some 4 years
later. David Nichols will testify under oath at trial that the March 23, 2018 survey in dispute
shows an entirely different legal description without explanation than that which Dureau had on
file. Dureau only had authority to sell the parcel described in her legal description. The March 23,
2018 survey came up with completely different survey bearings and a different legal description
for parcel 1 than what Dureau owned and bought from Walter A. Woodworth.
Idaho Code 55-1602 Policy is intended to eliminate the repeated necessity for
reestablishment and relocation of such comers once they are established and located. Defendants
insist on using a March 23, 2018 Real Estate survey with entirely different survey bearings and
legal description than that which was established in 1978 to claim property belonging to Owens
(parcel 2). For over 40 years Parcel 2, now in dispute, was possessed, used and maintained by
Owens and previous owners without any objection until Smiths arrived on the scene and initiated
the present dispute based on a disputed survey of 2018 with changed descriptions for Parcel 1.
Idaho Code 55-1604 Filing Requirements require a professional land surveyor to sign
and file with the county clerk a written record of the establishment or restoration of a comer.
Defendants claim that the point of beginning (POB) is in error. They have repeatedly stated that
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POB. Tthe county
the true point of beginn ing is 1.1 foot north of Owens legal description of the
d or corrected to
clerk does not have a substantiated filing of the 1116th comer being change
legal
correspond with Defend ants argume nt about the inaccur acy of the POB of Owens
e. Thus far, they
description. Defend ants claim cannot be established with admiss ible evidenc
2018 survey in
have only present ed bare assertions that the POB is incorrect. The March 23,
t, locate lines of
dispute did not comply with Section -030 PROCE DURE S. III: " Where relevan
ion. Defendants
possess ion betwee n adjoiners , and investigate the age of said lines of possess
that a land
violated SECTION 50 LAND DESCRIPTION GUIDELINES which states:
or upon survey ed
description to be legally sufficient: At IV: "Be based upon an actual survey
entirely differe nt
data of record." The survey data filed and on record for parcel one showed
us survey of
survey bearings and legal descrip tion by the owner of parcel one than the erroneo
tion entirely different
March 23, 2018 ofWes terra Realty's survey which showed withou t explana
of Parcel 1 .
survey bearing s and legal description from that on file by the previou s owner
nce Record of
SECTION -080 SURV EY MAP REQUIREMENTS require at F (1 ): "Refere
"Show deed calls of
Survey or plat docum ents that identify different comer positions." and F (2)
bearings and
the last deed or the last survey of record that are variance with the measur ed
the survey
distances of the survey ed deed." and F (3)" Identify all comers used to control
established or rewhethe r they were calcula ted from previous survey of record or were found,
boundaries."
established. and F(5) " Identify any ambiguities, hiatuses and/or overlap ping
take note of a
The survey or conduc ting the survey did not start at the POB on file, did not
note of Owens
decades old grape wire fence overlap ping his surveyed boundary, did not take
visible and
garden tools, fence supplies, and their riding lawn mower and gas cans highly
to Owens propert y
overlap ping his surveyed line. Additionally, he allowed an employ ee to come
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work.
and place wooden stakes (survey field work) without him directly supervising that field
ion
Smiths then used the wooden stakes placed by the surveyor's employee without direct supervis
e placing
as valid and built the offending barbed wire fence through Owens property. The employe
and
the wooden survey stakes placed them enclosing Owens personal property such as their tools
the riding lawnmower without questioning the taking of Owens personal property by the

ensuing

fence. The surveyor improperly collected money for the survey from two different parties:
Westerra Realty and Defendant Derik Smith (the placement of wooden survey stakes).
The Defendants state at reason 3 for striking David Nichols' affidavit:
The accuracy of boundaries shown on attachment 2 is discredited on its face by the
to be
fact that all of 125 West Road adjacent to the property now owned by Derik Smith is shown
not
does
part of the Derik Smith parcel (rather than only half of the road) and the attachment
ion
show Plaintiffs' property extending to the center of the B-1 canal as the 1978 survey descript
and deed for
Plaintiffs' property show.
3.

OWEN S RESPONSE TO DEFENDANTS NO. 3 REASO N FOR STRIKING

4:
As stated before attachment 2 is used for tax assessment purposes. Defendants state at reason

4.

The allegations of paragraph 6 should be stricken on the following grounds and
reasons:
a. The Affidavit does not establish that David Ike Nichols is qualified to provide
opinions as to interpretation of surveys or legal descriptions.
David Nichols has first- hand knowledge of all parcels of property owned by his
father, William Nichols. He grew up on his father's land and he is qualified and
can tell about each parcel of land his father spit off and sold and especially the
property his father deeded to him. He knows the comers and boundaries of
parcels 1 and 2. David Nichols as stated in his affidavit that he will testify to his
knowledge of the disputed property in Court. Defendants will have the
opportunity to cross examine him and try to make the argument that he is not
qualified before the jury.
OWENS RESPONSE TO DEFENDANTS 4. (A).
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of
If David Nichols is not qualified to provide opinions as to interpretation
ed 9
surveys or legal descriptions; the no one is qualified. Defendants present
affidavits of affiants who have little to no knowle dge or qualification to address
y
the issues in the above captioned matter. David Nichols grew up on the propert
legal
that included both what is now parcel 1 and 2. The differences in the
legal
description on file prior to Smiths purchase of the alfalfa field and the
for
description filed after the purcha se differs greatly on its face and speaks
itself. Defendants state at 4 (b ):
125 West Road.
b . Attach ment numbe r 3 refers to a dot represe nting the center of

with
The dot was apparently placed on attachment numbe r 3 by someon e's hand
no explanation as to how or why the dot was placed on the attachment or exactly
where it is located.

OWENS RESPONSE TO DEFENDANTS 4 (b):
the
The dot shown on Attachment 3 was placed in the 125W road to show where
monum ent (steel pin) described in the surveys in question as the true point of
n of
beginning. Defendants know full well that the dot represents the true locatio
the steel pin in the middle of 125W Road as they stop frequently to view the
highly visible steel pin encircled in red paint. Additionally, Defendants own
aerial photographs in the record shows the steel pin as the (POB). Defendants
state at 4 (c):

ent
c . There is no validation of the accuracy of the information depicted on attachm
3.
6 of
The aerial photo (attachment 3) is validated by David Nichols at paragraph
the
his sworn affidavit under oath and under penalty of perjury as depicting
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property he and his wife previously owned. He explains that the dot was placed
to represent the POB shown on his warranty deed (attachment 1) and described
as the true point of beginning (POB) of his property (the middle of 125W Road).
If Defendants believe that the aerial photo was somehow doctored , they can
compare it to the aerial photos they have entered in the record and they will see it
is an accurate photo of both parcel 1 and parcel 2. In fact, clearly shown on the
photo, are the boundary trees planted by David Nichols and the berm separating
Owens property and Smiths alfalfa field. The photo was taken prior to
Defendants ignoring "No trespassing signs" and trespassing onto disputed
property and building a barbed wire fence claiming a large portion of Owens
front yard and going up onto their driveway. The fence deprived Owens of both
real and personal property described in the complaint and the extensive record.
Defendants state at 4 (d):
field"
d. David Nichol's statement that William and Eva Nichols deeded the "alfalfa

to Walter Woodworth under the instrument attached as Exhibit 4 is incorrect.
The legal description conveyed the 27.65 acre parcel described in the deed and
shown on the 1978 survey, not just the alfalfa field.
OWENS RESPONSE TO DEFENDANTS 4(d):
David Nichols has personal and first- hand knowledge that the property
described as Exhibit 4 was in fact an alfalfa field. Throughout the subsequent
transfers of the property described at Exhibit 4 each owner knew they were
purchasing an alfalfa field. No advertisements or Real Estate ads described the
property as anything other than an alfalfa field. None of the previous owners
including the original owner, William and Eva Nichols ever purported or
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y).
claimed that the alfalfa field ever included part of parcel 2 (Owens propert
Defendants state at 4 (e):
his wife
e . The statement that David's parents deeded parcel 2 to David Nichols and
middle
the
in
with an oral agreement that the property line would go from the pin
of 125 West Road then East for 614 feet and split the large tree South of the tree
boundary is inconsistent with the legal description used in the conveyance by
William and Eva Nichols to David Nichols and his wife, and it is inconsistent
with the description in the deed from William and Eva Nichols to Walter
Woodworth.
OWEN S RESPO NSE TO DEFEN DANT S 4 (e)

they
David Nichols grew up helping his parents maintain both parcel 1 and 2 before
intact
were split off. His parents intent to deed him property for his residence with an
were
front and back yard was made clear to David Nichols and his wife when they
deeded parcel 2. In fact it is incongruent and not worthy of belief that his parents
use
would deed him a residence without ownership of his front yard. His possession,
and maintenance of his property and his yard for 29 years without objection or
40
claims overrides any legal description interpretations that might be made some
t
years later based on a disputed survey of March 23, 2018 with an entirely differen
legal description and survey bearings from out of the blue and claimed by Smiths
through unlawful theft of Owens personal property and trespass onto posted
property they knew to in dispute. Defendants state at 4 (f):
d
f. The statem ents of David Nicho ls regard ing an allege
ls
agreem ent of Willia m and Eva Nicho ls with David Nicho
leged
chang ing the bound ary of David 's prope rty and the al
are
orth
Woodw
r
Walte
and
ls
Nicho
agreem ent betwe en David
how,
to
as
ce
eviden
by
ported
unsup
just legal concl usion s
what
or
ed
reach
were
ents
when or where the al leged agreem
the terms , if any, were. Such agreem ents viola te the
statu te of frauds and are hearsa y statem ents not
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authenticated in any manner and are inadmissible under Rule
802 of the Idaho Rules of Evidence, and the Idaho Statute
of Frauds.

OWENS REPONSE TO DEFENDANTS 4(F):
David Nichols statements are truthful, sworn to under penalty of perjury. Prior to
and from his parents deeding parcel 2 to David and his wife in November 7,
1979, both his parents and David Nichols and his wife knew exactly the property
they were receiving. Their property did not include any of the alfalfa field to the
south of their property and the alfalfa field never included any of David Nichols
and his wife's property north of the berm and boundary trees. His unchallenged
possession and use of his property for 29 years and Owens unchallenged
possession and use for over 10 years trumps newly defined survey bearings and
a completely different legal description of parcel 1. Even if Smiths could explain
the changed survey bearings and legal description and overcome Owens
possession claim, Smiths still unlawfully trespassed onto posted disputed
property, unlawfully fenced off and took possession of Owens personal property
(theft). In their demand letter of July 17, 2018 they threatened to take Owens to
Court and get a judicial decree if Owens did not remove their posted no
trespassing signs . Instead, they took matters into their own hands, engaged m
self help instead of resolving the issue in Court and committed trespassing and
theft and caused extensive damages to Owens. They have yet to address the
complaint issues of trespassing, theft and damages caused. So far, they have
relied upon conclusory and unsubstantiated statements and accusations against
Owens. They describe themselves as "victims". Defendants state at 4(g):

g. David Nichols has not explained how he has knowledge that
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Carl and Anita Owen maintain ed the property he had
previous ly used without dispute from Septembe r 4, 2008
until Septembe r 14, 2008 or how he came to know the
informat ion. By his statemen t in paragrap h 8, David Nichols
acknowle dges that he resides in Pocatello , and that he came
to Rupert to observe the fence placed on their property .

OWENS RESPONSE TO DEFENDANTS 4(g):

David Nichols lived in Rupert, Idaho prior to moving to Pocatello. He frequently
visited with Owens and has observed Owens using and maintaining his previous
property. Pocatello is only 75 miles from Rupert and he stops by to visit Owens
when he is in town. His sworn affidavit was not meant to satisfy Defendants
every possible question or concern, but to tell what he knows about the property
and the dispute. The fact that he currently lives in Pocatello does not affect his
knowledge facts stated in his affidavit. Defendants will be able to cross examine
him and offer any rebuttal evidence against his affidavit or testimony at trial. His
affidavit was not meant to be an autobiography but was made to merely convey
his first-hand knowledge truthfully. Defendants state at their paragraph 5:

In paragrap h 7, David Nichols claims that Carl Owen
5.
cultivate d and tended to the garden spot until Septembe r 14,
2018. Carl Owen acknowle dged by his depositio n that he did not
cultivat e the garden in 2017 or 2018 (Excerpts from Carl Owen
Depositio n pages 73 and 74).

OWENS RESPONSE TO DEFENDANTS PARAGRAPH 5

Carl Owen had good reason not to cultivate his garden spot in 2017 as he developed a heart
condition and underwent triple bypass surgery. He was physically not able to cultivate and care
for a 2017 garden. However, his neighbor, Jesse Vaughn plowed the garden spot with his tractor
and plow, but Carl Owen was not able to till and plant the garden due to deteriorating health
which necessitated heart bypass surgery. He was still recovering from the bypass surgery in the
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spring of 2018 but still intended to hire out the cultivation of the garden but the dispute arose in
April of 2018 where Smiths were claiming part of his garden spot so he did not prepare his
garden spot for planting due to the dispute. He has cultivated his garden for 2019 but is impeded
from using his water rights to water the garden unless the fence and disputed property from the
water berm up to his garden spot is resolved. In prior years Owens watered their east property and
their garden spot up to the berm separating Owens property from the alfalfa field. Now Smiths are
claiming ownership of approximately 38 feet north of the berm and have unlawfully fenced off
property previously used and maintained by Owens and the previous owner, David Nichols for
the past 40 years. Owens have filed leave from the Court for injunctive relief so they can use the
property in dispute until the dispute is resolved in Court. Defendants state at their paragraph 6:

6.

The contents of paragraph 8 are just legal conclusions o f
ownership of property outside the legal description of David
Nichols' property and not evidence.

OWENS RESPONSE TO DEFENDANTS PARAGRAPH 6

David Nichols entire sworn affidavit under oath is based on first-hand knowledge and 29
years of possession ,ownership use and maintenance of what is now Owens property in
dispute. He has drawn no legal conclusions as that is a function of the Court. Defendants
state at paragraph 7:

7.

With respect to the first paragraph 9, the testimony of
David Nichols makes no sense. Nichols claims the underground
pipeline was constructed from the B-1 canal to the South end
of his property under his driveway. He claims the pipeline
was constructed and put in place to irrigate the West
portion o f what is now Mr. and Mrs. Owens ' property. The
pipeline surfaces well within Smith 's property. David did
not state that there are any risers to water the Owen
property from the pipeline. The pipeline in question is not
a pipeline for watering the Owen property. It is a pipeline

Page 551

apparently buried in the right-of-way of the Minidoka County
Highway District which has irrigated the property now owned
by the Defendants since at least 1990.

OWENS RESPONSE TO DEFENDANTS PARAGRAPH 7
Defendants attempt to discredit and strike David Nichols affidavit does make sense. Here
is the previous owner of Owens property refuting their conclusory and unsubstantiated
claims. Attachment 6 to David Nichols affidavit clearly shows that David Nichols and his
wife were granted a right of way and easement to construct and install the pipeline on
November 9, 1979 two days after they acquired what is now Owens property by a
warranty deed. David Nichols and his wife owned the buried pipeline and William
Nichols owned the alfalfa field now owned by Smiths. At the time the pipeline was
installed, William Nichols had no ownership interest in David Nichols property. All that
is necessary to use the buried pipeline for Owens property is a hose and sprinkler pipes.
Sprinkler pipes contain risers. Ownership of the buried pipeline passed to Owens when
they purchased what was David Nichols property. Defendants statements of the pipeline
being buried in the right of way of the Highway District is true. Defendants fail to state
that Owens own up to the middle of the 125W road. Defendants also fail to state that their
own affidavit of Susan Allen's April 25, 2019 Affidavit shows that the Highway
Department granted permission for the buried pipeline to be installed on what is now
Owens property within the Highway District's right of way. Smiths were not even born
when the buried irrigation pipe was installed. Defendants state at paragraph 8:

8.

Attachment number 6 does not identify the new point of
diversion for David Nichols property. Carl Owen testified
that he waters his property from a point near the East
boundary upstream from the pump station and pipeline.
(Second Excerpts from Carl Owen Deposition pages 19 and 20 ) .
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Carl Owen has both east and west property that needs irrigation. Currently, the irrigation of his
west property by gated pipe is inadequate and he intends to use his buried pipeline to irrigate his
west property with sprinkler pipe with risers attached by hose to the buried pipeline upon
resolution of the dispute. Defendants have blocked Owens ability to use his water rights to
irrigate his east property by their claim of a portion of Owens east property and their installation
of an illegal fence some 38 feet from the berm designed to keep Owens irrigation water from
going onto Smiths alfalfa field. Defendants have no recorded right-of-way, easement or written
permission from Owens or David Nichols for them to use Owens buried irrigation pipe. Parcel 1
was previously irrigated by ditches to the east of the property so Defendants are not without
means to use their water rights. Defendants make the following bare assertion:

The Affidavit of David Nichols is nothing more than
conclusory statements drafted by Carl Owen to support the
Plaintiffs' position in the case. The Affidavit and
attachments which have no probative value should be
stricken, or the Court should rule that they are
inadmissible.

OWENS RESPONSE TO THE ABOVE STATEMENT OF DEFENDANTS

Defendants have quite a nerve to attempt to strike Owens sole affidavit when they
submitted NINE ( 9) affidavits from people who have no first- hand knowledge of the history of
parcel 1 and 2 and who have no first- hand knowledge of the use, maintenance and possession of
the dispute and the charges of trespassing, theft and damages of Smiths. Carl Owen typed David
Nichols affidavit from t David Nichols' statements regarding the issues. Carl Owen had David
Nichols review his typed affidavit prior to his signing under oath and subject to penalties of
perjury. Conversely, Donald J. Chisholm drafted all nine affidavits and made the rounds getting
signatures of people without first- hand knowledge of the complaint and dispute. It seems a
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common practice for people to sign a document drafted by a "lawyer". Chisholm's statements in
his NINE drafted affidavits are for the most part conclusory and unsubstantiated. Owens have
rebutted some of the affidavits in a response to Chisholm's motion and brief for Summary
Judgment but looks forward to cross examining the affiants at trial as they cannot cross examine a
document not drafted by the affiant. Defendants make the following statement:
This Motion is based on the Affidavits of Trevor Reno and Janice
West and the Declaration of D. Lind Garner.

OWENS RESPONSE TO DEFENDANTS ABOVE STATEMENT
Defendants offer no specifics from Trevor Reno, Janice West or Lind Garner that would
justify striking David Nichols affidavit made under oath and under penalty of perjury. Chisholm
has made a habit of moving to strike Owens complaints and pleadings. He has successfully
delayed progress on this case getting to a jury trial for the past 8 months without addressing the
issues in Owens complaint of illegal trespassing, theft and damages to Owens real and personal
property.

Conclusion
Defendants Motion to strike David I. Nichols affidavit should be denied for the following
reasons:
1. The proper method to oppose a Summary Judgment is to file a response m opposition
addressing the Statement of genuine facts not in dispute by admitting or controverting the
moving party's statement of facts with admissible evidence and references to the record to support
their argument that the stated "fact" are indeed in dispute and should be decided by a Trier of
fact. District Local Rule Civ. 7.1 (c)(2)& (e).
2. David I. Nichols affidavit was made under oath and under penalty of perjury. He
previously owned the property in dispute for 29 years and is certainly capable of testifying to the
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issues in the current dispute. He also stated that he will testify in person under oath. Defendants
attorney will get the opportunity to cross examine David Nichols and attempt to rebut his
testimony at the jury trial. Defendants have offered no valid reason to justify striking David
Nichols affidavit. Owens could have motioned to strike all nine of Defendants affidavits for lack
of first-hand knowledge regarding the actual issues in the Complaint (Trespassing onto posted
property in dispute , theft of Owens personal property and damages caused by the unlawful acts
of Defendants. Owens chose not to motion to strike because damages to them and their real and
personal property increases with each delay of getting to a jury trial. The record will reflect
numerous delay tactics utilized by Defendants which has caused a simple matter to be delayed
since September 25, 2018. Defendants attorney has a duty to mitigate further damages caused by
his clients unlawful acts of trespassing, theft and damages caused.
3. Scheduling and holding oral arguments on the motion to strike will only delay the
process of getting to a Trier of fact for resolution of the real issues in the complaint. Owens
request the Court deny Defendants Motion to Strike and their request for oral argument.
4. I.R.C. P. 12 (f) "The Court may strike from a pleading and insufficient defense or any
redundant, immaterial, impertinent or scandalous matter." (emphasis added). Defendants have
not cited any of the above categories in their motion to strike David I. Nichols affidavit. His
affidavit is relevant due to his previous ownership ,possession and first-hand knowledge of the
issues in the complaint and of the property in dispute. His affidavit cannot be determined as an
insufficient defense as his affidavit is in support of Plaintiffs not defendants. He has offered no
previous statements, affidavits or declarations so there is no redundant testimony. His affidavit is
very material and relevant to the issues in the complaint. His affidavit is respectful and there is
are no impertinent or scandalous language or matters discussed in the affidavit.
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Respectfully submitted ,

c~ t Qui~
Carl E. Owen

and

Anita R. Owen

MOTION TO STRIKE AFFIDAVIT OF DAVID IKE NICHOLS
Page 556

PAGE 21

CERTIFICATE OF SERVICE
I certify that a copy of this response to Defendants· Brief in suppo
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SUM MAR Y JUDGMENT was mailed via U.S. Postal Service
First Class Mail to the following
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Donald J. Chisholm
223 East Main Street
PO Box 1118
Burley, Idaho 83318

CarlE . Owen
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Attorney for Defendants

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO,

IN AND FOR THE COUNTY OF MINIDOKA

CARLE. OWEN and ANITA R.
OWEN,

CASE NO. CV34-18-756

Plaintiffs,
vs.
DERIK L. SMITH and JESSICA R.
SMITH,

DEFENDANT'S BRIEF IN OPPOSITION
TO THE PLAINTIFF'S MOTION
FOR SUMMARY JUDGMENT

Defendants.

Plaintiffs moved for summary judgment against the Defendant on
their claims that Defendants trespassed on their property,
Defendants stole their property, Defendants caused damages to
Plaintiffs by trespassing on Plaintiff's property and that Defendant
should not be allowed to use the buried pipeline from the B-1 canal
to Defendants' property to irrigate Defendants' property.
Plaintiffs also ask the court to enter summary judgment against
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the Defendant on Count 1 of Defendant's Counterclaim asking the court
to quiet title to the Defendant's property against claims of the
Plaintiffs and Count 2 in which the Defendants ask the court to
declare that Defendants have a permanent easement for the irrigation
works on the bank of the B-1 canal and the buried pipeline which runs
across the West side of the property of Plaintiffs and surfaces on
the property of the Defendants to irrigate Defendants' property.
The parties have cited to the court to the appropriate authority
regarding the manner in which Motions for Summary Judgment should
be treated.
The Affidavit of David Ike Nichols in support of the Plaintiffs
Motion for Summary Judgment is a compilation of conclusions generated
by the Plaintiffs themselves. The Affiant is not qualified to testify
as a witness as to survey issues and legal descriptions. The
information David Nichols has provided is erroneous as shown by the
record.

The entire Affidavit and the attachments identified in the

Affidavit should be stricken or disregarded by the court.
The Plaintiffs' Motion and Brief disregard entirely the
threshold issue of who owns the property in question. Defendants are
bona fide purchasers for value of the property described in their
deed without notice of the ownership claims of Plaintiffs when they
bought their property April 11, 2018.
All the claims of the Plaintiffs regarding trespass are
predicated on claims asserted by Carl and Anita Owen after Smiths
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had purchased their property.

It was at that time that Carl Owen

asserted claims to land of Smiths South of the surveyed boundary,
and it was at that point that Carl Owen constructed no trespassing
signs on Smiths' property.

Carl Owens acknowledged in his

deposition (Second Excerpts pages 14, 17 and 18) that he didn't have
a survey of his property when he bought it from the bankruptcy
trustee.

He relied upon the legal description on file.

The

property in question is not within his description.
Owen takes the position that if he puts a no trespassing sign
on the property of Smiths, Smiths are not allowed to exercise dominion
and control over that property without first having obtained an
adjudication.

The statement of the court in the Weitz case

encouraging parties and their counsel not to have fences destroyed
without an adjudication of the property ownership does not decide
the issue of ownership.
William and Eva Nichols must have had a purpose in deciding where
to place the boundary between parcel 1 and parcel 2 when they had
the property surveyed in 1978.

They used the description for parcel

2 when they deeded it to David and his wife in 1979.

David Nichols

claims that he and his parents reached an agreement a year later,
in 1979, to have the common boundary run from a pin in the center
of the 125 West Road to the middle of a big tree some 24 feet South
of the surveyed boundary of the property deeded to David Nichols.
The legal description for the property David and his wife were
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to receive was called out on the survey . That descrip tion was used
on the deed. Walter and Eva could have easily had the survey or move
the bounda ry and genera te a new descrip tion, but they did not do so.
They placed nothing of record to indica te that an agreem ent had been
reached regard ing a change of the legal descrip tion or bounda ry.
David Nichol s' claim that attachm ent number 2 to his Affida vit
correc tly shows the bounda ry lines of his proper ty as describ ed in
his deed is patent ly fallaci ous when compar ed to the 1978 survey .
David Nichol s' Affida vit claims there was a new agreem ent
reached betwee n David Nichol s and Walter Woodwo rth when William and
Eva Nichol s convey ed parcel 1 to Walter Woodwo rth in 1983.

Nothing

was put of record to change the descrip tion of parcel 1 from the survey
in the deed to Walter Woodw orth.
It does not make sense that Walter Woodwo rth would agree to pay
water and taxes in perpet uity on ground North of his field if he
intende d to give up that proper ty for no consid eration .

It does not

make sense that William and Eva Nichol s would issue a warran ty deed
grantin g Walter Woodwo rth title to the full 27.65 acres include d in
the descrip tion of parcel 1 under the 1978 survey if they had
previo usly given part of it to their son.

Walter Woodwo rth would

not have warran ted title to the 27.65 acres in his deed to Dureau s
if he had agreed to give up part of it to David Nichol s by an oral
agreem ent in 1983.
The policy of the law is clear that oral agreem ents transfe rring
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an interes t in real property are disfavor ed and unenforc eable in most
cases.

Claims of adverse possessi on and boundar ies by agreeme nt

have strict requirem ents.

They must be proven by clear and

convinci ng evidence .
we recogniz e that on a Motion for Summary Judgmen t, the court
should draw all inferenc es in favor of the nonmovin g party.

In this

case the location of the true boundary was not unknown as required
in boundary cases. It was readily availabl e in the 197 8 survey.

The

only person attestin g to the oral agreeme nts is David Nichols.
William and Eva Nichols and Walter Woodwor th are all unavaila ble and
presuma bly dead.

The hearsay statemen ts in the affidav it of David

Nichols claiming changes of ownersh ip by oral agreeme nt in violatio n
of the statute of frauds should not be admissib le.
genuine issues of materia l fact.

They do not raise

Even if they were admissi ble,

however, they don't change the fact that Defenda nts are bona fide
purchas ers for value without notice before becoming aware of
Plaintif fs' claim.
Smiths have not trespass ed on property of Carl and Anita Owen,
and they have not taken any of Owens' real or persona l property . They
have not denied Owens access to the East end of Plaintif fs property .
Carl Owen has access to the eastern portion of his property with
equipme nt along the canal road or through the portion of his property
north of his home.

Derik Smith has not appropr iated any of Owens'

persona l property . Owen has been free to move his persona l property
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at any time.
Smiths are entitled to judgment that they own the property
conveyed to them by Mary Ann Dureau as trustee of the Survivors Trust
of the Dureau Community Property Trust.
The Affidavit of David Nichols regarding the irrigation of
pipeline which runs from the B-1 canal along the west side of the
Owen property and surfaces on the Northwest corner of the Smith
property is a fanciful production from the mind of Carl Owen. The
only access (risers)
Smiths' property.

to the pipeline are on Smiths' property for

Attachment number 6 to David's Affidavit is an

application to the Minidoka Irrigation District to move the point
of di version for the property of David Nichols.

It does not say where

the point of di version was being moved from or to.

The document has

no probative value whatsoever.
The portion of the David Nichols Affidavit which says that the
change of the point of diversion was to allow for installation of
the pipeline which has been serving the property now owned by Smiths
for more than 28 years is a total fabrication.

David Nichols did

not need an easement from the irrigation district to put a pipeline
on his own property to irrigate his own property.
While the application says nothing about the purpose, the logic
is that David was given a separate point of diversion for the piece
of property he was receiving from his parents. Nothing is said about
a pipeline and nothing is said about an easement across the property
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he was receiving from his parents.

Having a separate point of

diversion to irrigate his property from the B-1 canal makes sense.
Carl Owen, in his deposition, acknowledges that he waters the
property he acquired from the bankruptcy trustee of David Nichols
from a head gate near the Northeast corner of his property. In the
time he has exercised his water right for 1.8 acres of the 3.09 acres
he was deeded, he watered his property from that point of diversion.
Neither David Nichols nor Carl Owen has ever indicated that either
used the pump and pipeline which irrigate the Derik Smith property
to water Owens' property.
After the Defendants answer was filed in the case, but before
the Defendant's Motion for Summary Judgment was filed,

Defendants

realized that the irrigation pump which serves their property and
the pipeline are actually located in the right-of-way of 125 West
Road. Although Owens technically own the property to the center of
the road, the highway district has jurisdiction to grant utility
easements within the right-of-way.
The declaration of the D. Lind Garner states that he has been
using the pump and buried pipeline since 1990 while he has been
leasing the property now owned by Smiths.

There are no risers on

the pipeline coming to the surface to provide irrigation water to
the Owen property, and there is no evidence that that pipeline has
ever been used to irrigate the Owen property.
The declaration of D. Lind Garner is that the pump on the B-1
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canal which pushes the water through the buried pipeline to the
Smith's property and pressurizes the wheel lines on the property
exists to water 25.7 acres of ground.

No one would turn on a pump

of that size to water a 3. 09 acre parcel of property which has a water
right for only 1.8 acres.
A fair reading of David Nichols Affidavit shows he just signed
what Carl Owen put in front of him to sign .
Defendants are entitled to judgment that they own the propert y
described in their deed free and clear of any claim o f Carl and Anita
Owen and that Carl and Anita Owen have no right to title or interest
in the pump or buried pipeline and have no right to interfere with
the use, maintenance and replacement of the pump and pipeline by the
Defendants and their successors in interest in the Defendants'
property.

Plaintiffs' Motion for Summa r y Judgment should be denied

in all respects.
DATED this

(

,t \-

✓

day of May, 2019
Respectfully submitted by
Chisholm Law Offi c e

Donald J. Chisholm
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CERTIFIC ATE OF MAILING
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I hereby certify that on t he
day of May , 2019 , I
served a true and correct copy of the foregoin g DEFENDA NT'S BRIEF
IN OPPOSITI ON TO THE PLAINTIF FS' MOTION FOR SUMMARY JUDGMENT upon :
Carl E . Owen and Anita R . Owen
276 North 125 West
Rupert , Idaho 83350
Email: carleowe n@gmail .com
Email: o hiosta r46@gma il. c om
Kristen Anders
Northwe st Farm Credit Service Counsel
Email: kristen. ande rs@north we stfcs.co m
Attorne y(s ) of record in the above-e ntitled matter , by mailing a
copy thereof in the United States mail, postage prepaid by f irst
class mail , in an envelope addresse d to said person(s ) at the
foregoin g address( es) and by e mail.

dl~~

Donald J. Chl
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